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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW MEXICO 

 
In re: 
 
ROMAN CATHOLIC CHURCH OF THE 
DIOCESE OF GALLUP, a New Mexico 
corporation sole, 
 
   Debtor. 

Chapter 11 
 
Case No. 13-13676-t11 
 
Jointly Administered with: 
 
 

Case No. 13-13677-t11 

 

 

Jointly Administered with: 

BISHOP OF THE ROMAN CATHOLIC 
CHURCH OF THE DIOCESE OF GALLUP, 
an Arizona corporation sole. 

This pleading applies to: 

  All Debtors. 
  Specified Debtor. 

 
MOTION FOR ORDER EXTENDING THE DEADLINE FOR FILING AVOIDANCE 

ACTIONS PURSUANT TO 11 U.S.C. §§ 544, 545, 547, 548 or 5531 

Roman Catholic Church of the Diocese of Gallup (“RCCDG”) and the Bishop of the 

Roman Catholic Church of the Diocese of Gallup (the “Arizona Entity,” and collectively with 

RCCDG, the “Debtors”) respectfully request that the Court enter an Order extending the 

deadline to file avoidance actions under 11 U.S.C. § 544, 545, 547, 548 or 553 pursuant to Fed. 

R. Bankr. P. 9006(b) for a period of an additional 270 days in the above-captioned jointly 

administered Chapter 11 reorganization cases (the “Reorganization Cases”).  As discussed more 

fully herein, an extension of the deadline will result in efficiency and allow the Debtors to avoid 

wasting their limited resources investigating and pursuing potential causes of action at this time.  

                                                 
1 The Debtors do not believe that a preliminary hearing is required, and would ask the Court that, 
to the extent a hearing is necessary, such hearing be set as a final hearing.   
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. JURISDICTION. 

The Court has jurisdiction over this Motion by virtue of 28 U.S.C. §§ 157 and 1334.  This 

matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2)(F).  The grounds for the 

relief requested herein include 11 U.S.C. §§ 544, 545, 547, 548 or 553 and 546(a) and Fed. R. 

Bankr. P. 9006(b). 

II. BACKGROUND. 

On November 12, 2013 (the “Petition Date”), the Debtors commenced the 

Reorganization Cases by filing voluntary Chapter 11 petitions.  The Debtors are debtors-in-

possession under 11 U.S.C. §§ 1107 and 1108 and no trustee has been appointed in this case. 

On December 17, 2013, the US Trustee appointed an Unsecured Creditors’ Committee 

(the “Committee”). 

The Court twice extended the exclusivity period in which only the Debtors had the ability 

to file a plan of reorganization, with the second extension expiring on May 12, 2015.  On May 6, 

2015, prior to the expiration of the second extension of exclusivity, a Stipulated Order Regarding 

Plan of Reorganization agreed upon by the Debtors and the Committee was entered (the 

“Stipulated Order”) [Dkt. No. 377].  In the Stipulated Order, the Debtors agreed not to file a 

plan prior to the expiration of the exclusivity period.  In exchange for that agreement, the 

Debtors and the Committee agreed to forbear from filing a plan of reorganization without first 

providing the other party with at least 60 days’ notice of the intent to file. 

On August 28, 2015, the Debtors and the Committee filed notices of their intent to file a 

plan of reorganization on or after October 27, 2015 [Dkt. Nos. 431 and 432].  Pursuant to 11 

U.S.C. § 546(a)(1), the deadline for filing causes of action under 11 U.S.C. §§ 544, 545, 547, 

548 or 553 is November 12, 2015 (the “Avoidance Deadline”). 
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At this stage in the case, the Debtors do not believe the limited financial resources of the 

estates should be expended to pursue the small number of potential §§ 544, 545, 547, 548 or 553 

avoidance actions.  Additionally, any proposed plan of reorganization will likely include a 

liquidating claims agent charged with investigating and pursuing such causes of action.  

Accordingly, the Debtors respectfully request that the Court enter an order extending the 

Avoidance Deadline through August 8, 2016.  The Committee supports the relief requested in 

this Motion. 

III. ARGUMENT. 

Pursuant to 11 U.S.C. § 546(a), an action brought under 11 U.S.C. §§ 544, 545, 547, 548 

or 553 must be brought within the later of two years after the petition date or one year after the 

appointment of a trustee.  The purpose of the two-year statute of limitations is to insure finality 

and prevent the assertion of stale claims.  In re M & L Bus. Mach. Co., Inc., 75 F.3d 586, 590 

(10th Cir. 1996).  The Tenth Circuit has not directly addressed whether or not § 546(a) is 

jurisdictional in nature.2  Other circuit courts faced with the issue have concluded that § 546(a) is 

not jurisdictional and is therefore subject to waiver, equitable tolling, and equitable estoppel.3  

Despite not ruling on whether § 546(a) is jurisdictional, the Tenth Circuit has held that § 546(a) 

is subject to the doctrine of equitable tolling.  In re M & L Bus. Mach. Co., Inc., 75 F.3d at 591.  

                                                 
2 See Starzynski v. Sequoia Forest Industries, 72 F.3d 816, 822 (10th Cir. 1995) (questioning 
whether a plan of reorganization can extend the time period in § 546(a) and citing to case law for 
the proposition that § 546(a) is jurisdictional, but making no determination). 
3 See, e.g., IBT Int’l, Inc. v. Northern (In re Int’l Admin. Servs., Inc.), 408 F.3d 689, 699 (11th 
Cir. 2005); McFarland v. Leyh (In re Texas Gen. Petroleum Corp.), 52 F.3d 1330 (5th Cir. 1995).  
See also Raynor v. Raynor (In re Raynor), 617 F.3d 1065, 1070 (8th Cir. 2010) (holding that 
§ 546(a) is not jurisdictional and therefore Fed. R. Bankr. P. 9006 applies to computation of time 
for avoidance actions).  
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The deadline for filing avoidance actions in § 546(a) has been extended for cause 

pursuant to Fed. R. Bankr. P. 9006(b).4  Fed. R. Bankr. P. 9006(b) states:  

[W]hen an act is required or allowed to be done at or within a specified period by 
these rules or by a notice given thereunder or by order of court, the court for cause 
may at any time in its discretion . . . order the period enlarged.  
 

Fed. R. Bankr. P. 9006(b) applies to all of the Federal Rules of Bankruptcy Procedure.  Fed. R. 

Bankr. P. 7001(1) provides that “a proceeding to recovery money or property” is an adversary 

proceeding.  Causes of action brought under §§ 544, 545, 547, 548 or 553, to which § 546(a) 

applies, are therefore adversary proceedings for purposes of Fed. R. Bankr. P. 7001(1) and 

subject to Fed. R. Bankr. P. 9006(b).  In re Int’l Admin. Servs., Inc., 408 F.3d 689, 699 (11th Cir. 

2005).  

The Debtors have limited financial resources that should not be depleted at this time to 

pursue the small number of potential avoidance causes of action that may exist.  Instead, the 

Debtors’ financial resources will be better spent seeking to reach a consensual plan that benefits 

all interested parties.  Additionally, any proposed plan of reorganization presumably would 

appoint a liquidating claims agent charged with investigating and pursuing any avoidance actions.  

Accordingly, the pursuit of avoidance actions at this time is unnecessary and would be a waste of 

limited estate resources.  

                                                 
4 In re D & L Energy, Inc., No. 13-40813 (Bankr. N.D. Ohio March 25, 2015) (unpublished); 
Frentz v. Stites & Harbison (In re ThermoView Industries, Inc.), 381 B.R. 225, 226-27; Frentz v. 
Stites & Harbison (In re ThermoView Industries, Inc.) 2007 WL 4365376 at *1 (Bankr. W.D. Ky. 
Dec. 11, 2007).  See also In re Mammoth Resource Partners, Inc., 2013 WL 1867624 at *3 
(Bankr. W.D. Ky. 2013) (holding that the court had authority to grant a Chapter 11 trustee’s 
request to extend the § 546(a) deadline); Marsh v. Levy et al. (In re Martin Levy of Berlin 
D.M.D., P.C.), 416 B.R. 1, 8 (Bankr. C.D. Mass. 2009) (holding that the court had authority to 
grant an extension of the § 546(a) deadline for cause); Carr v. Klayman (In re Klayman), 228 
B.R. 805, 807 (Bankr. M.D. Fla. 1999) (holding that the court had authority to extend the § 546(a) 
deadline even after its expiration).  
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The Debtors believe that an extension of the Avoidance Deadline is in the best interest of 

the estates and will not prejudice any interested parties.  The parties who may be subject to 

potential preference causes of action pursuant to the Statement of Financial Affairs [Dkt. No. 66] 

will be noticed with this Motion.  Under these circumstances, the Debtors believe that cause 

exists to extend the Avoidance Deadline pursuant to Fed. R. Bankr. P. 9006(b).  

IV. CONCLUSION. 

Based on the foregoing, and for good cause shown, the Debtors respectfully request the 

Court enter an Order: 

A. Extending the Avoidance Deadline Filing through August 8, 2016; and 

B. Granting such other relief as is just under the circumstances. 

RESPECTFULLY SUBMITTED this 23rd day of September, 2015.  

 

      /s/  Lori L. Winkelman     
Susan G. Boswell (AZ Bar No. 004791) 
Lori L. Winkelman (AZ Bar No. 021400) 
Elizabeth S. Fella (AZ Bar No. 025236) 
Admitted Pro Hac Vice 
QUARLES & BRADY LLP 
One S. Church Ave., Suite 1700 
Tucson, Arizona 85701 
(520) 770-8700/Fax:  (520) 623-2418 
susan.boswell@quarles.com 
lori.winkelman@quarles.com 
elizabeth.fella@quarles.com 
-and- 
Thomas D. Walker 
WALKER & ASSOCIATES, P.C. 
500 Marquette N.W., Suite 650 
Albuquerque, New Mexico 87102 
(505) 766-9272 
Fax:  (505) 722-9287 
twalker@walkerlawpc.com 

Counsel for the Debtors   
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CERTIFICATE OF SERVICE 
 

 Pursuant to F.R.C.P. 5(b)(3), F.R.B.P. 9036, NM LBR 9036-1(b), I hereby certify that 

service of the foregoing “Motion for Order Extending the Deadline for Filing Avoidance Actions 

Pursuant to 11 U.S.C. § 544, 545, 547, 548 or 553” was made on September 23, 2015 via e-mail 

and/or the notice transmission facilities of the Bankruptcy Court’s case management and 

electronic filing system on the below listed parties and via U.S. Mail to all additional parties on 

the Debtors’ Limited List and noted below.  

Ronald E. Andazola  
Leonard Martinez-Metzgar 
Office of the U.S. Trustee  
P.O. Box 608 
Albuquerque, NM 87103 
ustpregion20.aq.ecf@usdoj.gov 
ronald.andazola@usdoj.gov 
leonard.martinez-metzgar@usdoj.gov 
 

Thomas D. Walker  
Stephanie L. Schaeffer  
Walker & Associates, P.C.  
500 Marquette N.W., Suite 650  
Albuquerque, NM  87102  
twalker@walkerlawpc.com 
sschaeffer@walkerlawpc.com  
Local Counsel for Debtor  
and Debtor-in-Possession 
 

James I. Stang 
Gillian N. Brown 
Jonathan J. Kim 
Pachulski Stang Ziehl & Jones  
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
jstang@pszjlaw.com 
gbrown@pszjlaw.com 
jkim@pszjlaw.com  
Counsel for the Official  
Committee of Unsecured Creditors 
 

Kenneth H. Brown  
Pachulski Stang Ziehl & Jones 
150 California Street, 15th Floor  
San Francisco, CA 94111 
kbrown@pszjlaw.com 
Counsel for the Official  
Committee of Unsecured Creditors 

Robert E. Pastor  
Montoya, Jimenez & Pastor, P.A.  
3200 N. Central Ave., Suite 2550 
Phoenix, AZ 85012 
repastor@mjpattorneys.com 
Counsel for Tort Claimants 
 

John Manly  
Manly & Stewart  
19100 Von Karman Ave., Suite 800 
Irvine, CA 92612 
jmanly@manlystewart.com 
Counsel for Tort Claimants 
 

Richard T. Fass  
Donald H. Kidd 
Perdue & Kidd, LLP  
510 Bering Dr., Suite 550 
Houston, TX 77057 
rfass@perdueandkidd.com 
dkidd@perdueandkidd.com 
Counsel for Tort Claimants 

Dennis Jontz  
Lewis Roca Rothgerber 
201 Third Street, NW, Ste. 190 
Albuquerque, NM 87102 
djontz@lrrlaw.com 
Local Counsel for Catholic Peoples Foundation and 
Parish Steering Committee of Roman Catholic Church 
of the Diocese of Gallup 
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Robert M. Charles, Jr.  
Susan M. Freeman  
Justin J. Henderson 
Lewis Roca Rothgerber LLP  
201 E. Washington St., Suite 1200 
Phoenix, AZ 85004 
rcharles@lrrlaw.com 
sfreeman@lrrlaw.com 
jhenderson@lrrlaw.com 
Counsel for Catholic Peoples Foundation and Parish 
Steering Committee of Roman Catholic Church of the 
Diocese of Gallup  
 

Douglas R. Vadnais 
Modrall, Sperling, Roehl,  
Harris & Sisk, P.A.  
P.O. Box 2168 
Albuquerque, NM 87103 
drv@modrall.com 
Counsel for The Bank of Colorado 
d/b/a Pinnacle Bank 

Christopher R. Kaup  
J. Daryl Dorsey  
Tiffany & Bosco 
Camelback Esplanade II 
2525 E. Camelback Rd., Ste. 300 
Phoenix, AZ 85016 
crk@tblaw.com 
jdd@tblaw.com  
Counsel for Southwest Indian Foundation, Inc.  

George M. Moore  
Bonnie B. Gandarilla  
Moore Berkson & Gandarilla P.C.  
3800 Osuna Rd., NE, Ste. 2 
Albuquerque, NM 87109 
mbglaw@swcp.com 
bbg11usc@swcp.com 
Local Counsel for Southwest  
Indian Foundation, Inc.  
 

Charles R. Hughson  
Rodey, Dickason, Sloan,  
Akin & Robb, P.A.  
P.O. Box 1888 
Albuquerque, NM 87103 
chughson@rodey.com 
Counsel for St. Bonaventure Indian  
Mission & School  
 

Steven D. Jerome 
Snell & Wilmer, LLP  
One Arizona Center  
400 E. Van Buren St., Ste. 1900 
Phoenix, AZ 85004 
sjerome@swlaw.com 
Counsel for The Roman Catholic  
Church of the Diocese of Phoenix 

Edward A. Mazel  
James A. Askew 
Daniel A. White  
Askew & Mazel, LLC 
320 Gold Ave. S.W., Suite 300 A 
Albuquerque, NM 87102 
edmazel@askewmazelfirm.com 
jaskew@askewmazelfirm.com 
dwhite@askewmazelfirm.com 
Counsel for New Mexico Property and Casualty 
Insurance Guaranty Association  
 

Randy S. Bartell 
Victor R. Ortega 
Sharon T. Shaheen 
Montgomery & Andrews, P.A.  
P.O. Box 2307 
Santa Fe, NM 87504 
rbartell@montand.com 
vortega@montand.com 
sshaheen@montand.com 
Counsel for Catholic Mutual Relief Society of America  

Rodney L. Schlagel 
James H. Johansen 
Butt Thornton & Baehr P.C. 
P.O. Box 3170 
Albuquerque, NM 87190 
rlschlagel@btblaw.com 
jhjohansen@btblaw.com  
Counsel for the Roman Catholic Diocese  
Of Corpus Christi 

David Spector  
Everett Cygal 
Schiff Hardin LLP  
233 S. Wacker Dr., Suite 660  
Chicago, IL 60606 
dspector@schiffhardin.com 
ecygal@schiffhardin.com  
Counsel for Catholic Mutual Relief Society 
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Alyson M. Fiedler  
Schiff Hardin LLP 
666 Fifth Avenue, 17th Floor  
New York, NY 10103 
afiedler@schiffhardin.com  
ldelucia@schiffhardin.com  
Counsel for Catholic Mutual Relief Society  

Michael Murphy  
Young Kim  
AlixPartners, LLP  
580 California Street 
San Francisco, CA 94104 
mmurphy@alixpartners.com 
ykim@alixpartners.com  
Unknown Claims Representative  
 

Francis H. LoCoco 
Bruce G. Arnold  
Whyte Hirschbeck Dudek S.C.  
555 E. Wells St., Suite 1900 
Milwaukee, WI 53202 
flococo@whdlaw.com 
barnold@whdlaw.com 
Counsel for Roman Catholic Diocese  
of Corpus Christi 

Timothy J. Hurley  
Theresa H. Vella  
Taft Stettinius & Hollister LLP  
425 Walnut Street, Suite 1800 
Cincinnati, OH 45202 
hurley@taftlaw.com 
vella@taftlaw.com  
Counsel for the Province of St. John the  
Baptist of the Order of Friars Minor 
 

John C. Kelly  
Coppersmith Brockelman PLLC 
2800 N. Central Ave., Suite 1200 
Phoenix, AZ 85004 
jkelly@csblaw.com 
Counsel for The Province of Our Lady of  
Guadalupe of the Order of Friars Minor 
 

VIA U.S. MAIL 
Michael Bazley  
FBN 2237467 
650 I Street  
Sacramento, CA 95814 

VIA U.S. MAIL AND E-MAIL 
Christopher G. Linscott  
Keegan, Linscott & Kenon, PC  
33 N. Stone Ave., Suite 1100 
Tucson, AZ 85701 
clinscott@klkcpa.com 
 

VIA U.S. MAIL AND E-MAIL 
City of Gallup Utilities  
Attn: George W. Kozeliski, Esq.  
P.O. Box 1270 
Gallup, NM 87305 
attorney@gallupnm.gov 
 

VIA U.S. MAIL 
Pontifical College Josephium  
Attn: John Erwin, Treasurer  
7625 N. High Street  
Columbus, OH 43235 

VIA U.S. MAIL  
CHLIC 
c/o Burri & Company Fidelities, LLC 
P.O. Box 40 
Sharon, SC 29742 
 

VIA U.S. MAIL 
CIGNA Healthcare, Inc. 
c/o The Corporation Trust Company 
Corporation Trust Center 
1209 Orange Street 
Wilmington, DE 19801 
 

 

 
 
        /s/  Lori L. Winkelman   
              Lori L. Winkelman 
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