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OFFICIAL COMMITTEE OF UNSECURED CREDITORS' MEMORAND UM OF
POINTS AND AUTHORITIES IN SUPPORT OF (1) MOTION OF ALFRED A. MOYA
TO REMAND ACTION TO STATE COURT AND (2) MOTION OF J OHN M.H. DOE

TO REMAND ACTION TO STATE COURT

The Official Committee of Unsecured Creditors (t@@mmittee”) submits this
memorandum of points and authorities in suppothefmotions filed by two survivors of clergy
sex abuse which seek to remand the state countitstkey initiated pre-petition against the
Roman Catholic Church of the Diocese of Galluphed they may proceed to judgment in state
court.

l.
INTRODUCTION

When the Roman Catholic Church of the Diocese dliu@dthe “Diocese”) and the
Bishop of the Roman Catholic Church of the Diocafsthe Gallup (collectively, the “Debtor”)
sought the protection of the United States Bankwyu@tourt, thirteen sex abuse survivors had
lawsuits pending in state court in Arizona and ntous other survivors had advised the Debtor

of their as yet unfiled claims. According to Bighdéames Wall (the “Bishop”), he decided to file

these chapter 11 cases because it was “the onlyoneyuitably and mercifully deal with the
mounting sex abuse claim§.Yet, aimost two years later, survivors have siilt received an
equitable or merciful resolution of their claimscadrdingly, two survivors--former altar boys
violated in Arizona by two of the thirty-one prisghe Bishop has identified as being credibly
accused of child sexual abuse—ask this Court t@nehtheir pre-petition lawsuits to state court

so they may finally have their day in cofrt.

! Seel etter to Parishionemated November 11, 2013, http://www.voicesoftheseast.org/ 2013/11/11/diocese-to-
file-for-chapter-11-reorganization-on-november-&{ visited Sept. 23, 2015), a true and correpyad which is
attached hereto &xhibit A .

2 Seelist of Credibly Accused Clergyttp://www.doiceseofgallup.org/credibly-accugéast visited Sept. 23,
2015), a true and correct copy of which is herstBxhibit B.
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.
FACTUAL BACKGROUND °

A. The Diocese Exports Its Pedophile Priests to Arizan

1. Moya v. The Roman Catholic Church of the Diocese dballup, Our Lady of

Guadalupe Church & Parish, the Estate of Charles Hgeman, et al.

The Bishop of Gallup assigned Clement Hageman (8rf@an”) to Our Lady of
Guadalupe Church & Parish in Holbrook, Arizona, vehlee sexually abused Alfred Moya. On
August 12, 2010, Mr. Moya sued the Diocese, Ounyl@afdGuadalupe and Hageman’s estate in
the Superior Court in the State of Arizona (Cocor@ounty) (Case No. CV2010-00713All of
the abuse perpetrated by Hageman took place imAaizand all of Mr. Moya’s causes of action
(sexual assault/sex abuse/molestation, breacklwudifiry duty, intentional infliction of
emotional distress, intentional/negligent misrepnéstion, negligent supervision/retention, child
abuse and assault & battery) arise under Arizaatatsiry and common law. Mr. Moya was not
Hageman'’s only victim. Former Bishop Donald Pelattntified Hageman as one of the two
“most abusive priests of the dioceSeHe is the named perpetrator in eighteen of the-§iéven
abuse claims filed against the Debtor in the bagutksucase.

After extensive pre-trial proceedings before tlaestourt, thdvloyacase was set for
trial in February 2014. Prior to the Debtor’s banicy filing, the trial court had ruled on
dispositive motions and had heard ten discoveryanst which either requested an order

compelling the Debtor to turn over evidence or ested an order denying the Debtor’s request

% The facts in this Memorandum are supported byDielaration of Robert Pastor (the “Pastor Declardjiand
the Declaration of James |. Stang (the “Stang Datitan”), which were filed concurrently herewith.

* A true and correct copy of the Plaintiff's Firsménded Complaint is attached as Tab 2 tdxbetors’ Notice of
Filing Superior Court Pleadings Pursuant to Fed.Bankr. P. 9027(e)(2Adv. Doc. No. 9].

®> SeeDan FroschAccusations of Abuse by Priest Dating to Early 784R.Y. Times (July 10, 2011),
http://www.nytimes.com/2011/07/11/us/11priest.htnn?0, a true and correct copy of which is attached theme
Exhibit C.
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for a protective order.In one discovery fight, the state court found tia Moya had

established a prima facie case for imposing punidi@mages, stating, “The court concludes that
the Plaintiff has met his burden of presenting rcaad convincing evidence that a reasonable
jury could find that the Defendant possessed amawid when they breached their duty to
plaintiff.” See Moya v. GallypOrder (Feb. 2, 2013).After months of motion practice, the state
court trial judge appointed a special Discovery tdaso resolve discovery disputes. The
Discovery Master issued numerous ruling compeliiregDebtor to produce evidence, including
the files of other priests who sexually abuseddchit. The Discovery Master also ruled that
delaying important depositions would prejudice pleantiff. The orders of the trial court and
Discovery Master gave way to the discovery of yhohe priests and lay personnel accused of
sexual abuse in the Diocese and the productionfofmation regarding the Diocese’s assets.
Except for a few items of outstanding discoverg Moyacase is ready for tridl.

2. John M.H. Doe v. The Roman Catholic Church of the ibcese of Gallup,

Father Raul Sanchez, et al.

The Diocese assigned Raul Sanchez (“Sanchez”) trdvtde Dios Church in Winslow,
Arizona, where he sexually abused John M.H. Dorclser is a former Chancellor of the
Diocese and is a fugitive in Mexico. On May 30, 20Mr. Doe sued the Diocese and Sanchez in
the Superior Court in the State of Arizona (Cocor@ounty) (Case No. CV2013-00361All of
the abuse perpetrated by Sanchez took place imAaizand all of Mr. Doe’s causes of action

(sexual assault/sex abuse/molestation, breacklwdifiry duty, intentional infliction of

® A true and correct copy of the Order is attachexto a£xhibit D.

" The remaining discovery is: (1) the Debtor’s ingiegent medical exam of Mr. Moya (which had beeredated
prior to the bankruptcy), (2) Mr. Moya's depositiohthe examining physician and (3) the Debtor’pakition of
Mr. Moya'’s expert psychologist. Mr. Moya’s outstamgl discovery request regarding the Debtor’s firianc
condition, related to a claim for punitive damageay be moot in light of the subordination of pivdtdamage
claims for “best interest test” purposes.

8 A true and correct copy of the Complaint is ataths Tab 2 to tHBebtors’ Notice of Filing Superior Court
Pleadings Pursuant to Fed. R. Bankr. P. 9027 (e)f&lv. Doc. No. 5]
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emotional distress, intentional/negligent misrepnéstion, negligent supervision/retention, child
abuse and assault & battery) arise under Arizaatatsiry and common law. Mr. Doe was not
Sanchez’s only victim. He is the named perpetriasitdwo abuse claims filed against the Debtor
in the bankruptcy case, and the Bishop admits Semisha credibly accused abuser.

B. The Debtor Files For Protection Under The United Sites Bankruptcy Code and

Removes the State Court Actions to Federal Court.

On November 12, 2013 (the “Petition Date”), the elliled petitions under chapter 11

of title 11 of the United States Code (the "BankaypCode”). The automatic stay imposed by

Bankruptcy Code section 362(a)(1) prevented Mr. &dwr. Doe (collectively, the “Movants”)
and the plaintiffs in eleven other lawsuits thatevpending in Arizona state court against the
Diocese from continuing to prosecute their cases.

On February 6, 2014, the Debtor removed all thirtefethe lawsuits pending in Arizona
state court to the United States Bankruptcy Caurthe District of Arizona. It removed the
Moyacase by filing aNotice of Removal Pursuant to 28 U.S.C. § 1452Fetdkral Rule of
Bankruptcy Procedure 903AZ Adversary No. 2:14-ap-00109-EPE). TheMoyaadversary
proceeding was transferred to the United State&maicy Court for the District of New
Mexico on March 25, 2014 (NM Adversary No. 14-01434and on August 9, 2014, Mr. Moya
timely filed a proof of claint?

The Debtor removed tHeoe case by filing a&Notice of Removal Pursuant to 28 U.S.C. §

1452 and Federal Rule of Bankruptcy Procedure 9@27 Adversary No. 2:14-ap-00119-

° TheMoyacase and thBoe case shall be referred to collectively as the t&S@ourt Actions.”

19 A true and correct copy of the Notice of Remosakitached hereto &khibit E.

" The Committee asks the Court to take judiciala®tf the confidential proof of claim that was diley Movant
under seal which is identified as Claim No. 54.
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EPB)! TheDoeadversary proceeding was transferred to the USitates Bankruptcy Court
for the District of New Mexico on March 25, 2014NMNAdversary No. 14-01033-t), and on
August 8, 2014, Mr. Doe timely filed a proof of icha**

On June 6, 2014, this Court approved $tipulated Order Regarding Abeyance of
Adversary Proceeding and Reservation of Rigthts “Stipulation”) under which the Debtor and
each plaintiff in the removed lawsuits (including.Mloya and Mr. Doe) agreed, “The
Adversary Proceeding shall be held in abeyanceaagdnd all deadlines shall be stayefke
Stipulation, { 1, at ¥ Each Stipulation further provides, “To the exttat either Plaintiff or
Defendant wishes to reinitiate this Adversary Pedltreg, such party may file a Motion with the
Court notifying the Court and the parties thatatlanger wants this Adversary Proceeding held
in abeyance, and asking the Court to reinitiateMtieersary Proceedingld. | 2, at 3.

C. Mediation Fails And Plaintiffs Move For Relief From Stay.

On April 27, 2015, the Court ordered the major ipartn-interest in the chapter 11 case
to begin mediation. The Debtor, the Committee, Th&olic Mutual Relief Society of America

and The Catholic Relief Insurance Company of Ange(i€atholic Mutual”), the New Mexico

Guaranty Fund (“NMGF"), St. Bonaventure Indian Salhend Mission, representatives of
certain parishes, the Province of St. John thei8apitthe Order of Friars Minor (the
“Eranciscans”) participated. The Committee workidgjently to make sure all of the parties
were fully informed when they came to the negatiatiable. Prior to commencement of the
mediation on June 10, 2015, the parties completbdtantial due diligence of the Debtor’s

assets and liabilities. The Committee, workingwtite Debtor, identified all of the Debtor’s real

12 A true and correct copy of the Notice of Remosatitached hereto &khibit F.

3 The Committee asks the Court to take judicialaetf the confidential proof of claim that was diley Movant
under seal which is identified as Claim No. 48.

¥ True and correct copies of the Stipulations with Moya and Mr. Doe are attached heret&=iSibit G and
Exhibit H respectively.

DOCS_LA:292015.5 18486/002 6 REMAND MEMORANDUM
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property and valued some of those properties thr@pgpraisals and broker opinions. The Debtor
and the Committee investigated the existence bililiainsurance with the assistance of
professional insurance archeologists. The Comejittee Debtor and (presumably) the
Franciscans evaluated liability coverage after maration of written exchanges with Catholic
Mutual and NMGF regarding coverage defenses. Tdrar@ittee worked closely with state

court counsel representing childhood sex abusewsusvto value the filed proofs of claims of
represented angko sesurvivors.

To insure the Debtor, its insurance carriers aedrRtanciscans had the information
needed to evaluate the claims, state court coummaeé themselves and their respective clients
available for questioning before mediation. CathMutual, NMGF and the Franciscans either
deposed or had the opportunity to depose, surviveiwre the mediation. Specifically, Catholic
Mutual completed interviews and depositions obalihe survivors with claims within its policy
periods and the Franciscans deposed at least theuwivors whose claims are covered by
insurance. The NMGF decided not to have a reptaee present at any of the depositions;
nor has it requested copies of depositions. Theddgivovided documents regarding abuse
claims to Catholic Mutual and NMGF. The partieogiarticipated in a second round of
mediation with a new mediator. In total, the pEgthave participated in four days of mediation.

The parties failed to reach a mediated settlemietieochapter 11 case, the Committee
believes, because the Debtor and its insuranceergrdespite sworn depositions of individual
survivors of clergy sex abuse conducted no fattependent claims evaluation. Given the
failure of mediation and the need to resolve theadrise claims to facilitate a resolution of these
chapter 11 cases, Mr. Moya and Mr. Doe determihatithe State Court Actions should go

forward and the Committee concurred. Mr. Moya BhrdDoe notified the Court of their desire

DOCS_LA:292015.5 18486/002 7 REMAND MEMORANDUM
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to do so by filing theiMotions for Relief from Stafhe “Stay Motions”) on July 8, 2015. The
Court held a preliminary hearing on t8&ay Motionon August 14, 2015; a final hearing is
scheduled for November 10, 2015.

When they filed theiStay Motionsneither Mr. Moya, nor Mr. Doe, nor counsel to the
Committee recalled that the Debtor had removedtage Court Actions to the bankruptcy court.
On September 28, 2015, Mr. Moya and Mr. Doe edeld AMotion to Remand Action to State

Court (the “Remand Motions”), pursuant to which they seekave their cases remanded to

state court where they will go forward should theuf grant theStay Motions®
[l
ARGUMENT

A. Equitable Grounds Warrant Remanding the State CourtActions to State Court.

The State Court Actions are personal injury tosesathat are before this Court solely
because they are “related to” the Debtor’s bankypaseSee28 U.S.C. § 1334(b). They are
non-core proceedings for purposes of distribut®ee28 U.S.C. § 157(b)(2)(BY Furthermore,
Mr. Moya and Mr. Doe have a right to a jury trizder state law which is unaffected by the

Bankruptcy CodeSee28 U.S.C. § 1411. Absent remand, personal injoitydlaims must be

5 Mr. Moya’s Motion for Relief from Stawas filed in the main bankruptcy case as Docket393. Mr. Doe’s
Motion for Relief from Stawas filed in the main bankruptcy case as Docket398.

18 An order remanding a case to state court or abistadoes not by itself serve as a ruling on whethe
automatic stay should be modified to permit thatestourt action to proceed. To proceed in statetcrelief from
stay must also be obtainegeeln re Phoenix Environmental, LLQ012 WL 5305988, at *3 (Bankr. D.N.M. Oct.
26, 2012).

17 Section 1334(b) of title 28 of the United Statesl€ provides in pertinent part, “[T]he district cmushall have
original but not exclusive jurisdiction of all ciyproceedings arising under title 11, or arisingimrelated to cases
under title 11.” 28 U.S.C. § 1334(b). A proceedimgrelated to” a bankruptcy if the outcome of greceeding
could conceivably have an effect on the bankrupgtgate See Gardner v. United States (In re Gardnef)3 F.2d
1515, 1518 (10th Cir. 1990).

18 Section 157(b)(2)(B) of title 28 of the United @ Code specifically excludes “the liquidatiorestimation of
contingent or unliquidated personal injury torvaongful death claims” from core proceedings. 28.C. §
157(b)(2)(B).See also Gardner v. United Stgte43 F.2d at 1518 (holding that core proceedimggtaose which
have no existence outside of bankruptcy).
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tried by the district court in the district in whithe bankruptcy case is pending or the district in
which the claim arose, as determined by the dtstdart. See28 U.S.C. § 157(b)(5)

The Debtor removed the State Court Actions solalyen section 1452(a) of title 28 of
the United States Code (the so-called “bankruptayaval statute”) which provides, “A party
may remove any claim or cause of action in a @egtlon . . . to the district court for the district
where such civil action is pending, if such didtdourt has jurisdiction of such claim or cause of

action under section 1334 of this title.” 28 U.S8C1452(a). As noted by one court:

There are fundamental differences between removalderal
district court under 28 U.S.C. § 1441 and removdlankruptcy
court under 28 U.S.C. § 1452. Removal of cases s@te to
federal court is a matter of right where the cadefandant seeks
to remove meets the statutory requirementsBankruptcy
removal is different in that there need be no falblguestion or
diversity of parties to support federal jurisdictim the bankruptcy
court. What must be present is bankruptcy jurigalictinder 28
U.S.C. § 1334 and some good reason to pull litgetinat has
already been commenced in a state court forumaimew
bankruptcy court forum. The other major distinctisithe
discretionary nature of removal jurisdiction in thenkruptcy
court. For one thing, a bankruptcy court “may rethaach claim
or cause of action on any equitable ground.”. 28.0. § 1452(b).
For another, remand orders under § 1452 are n@wable on
appeal.

In re Wolf 2011 WL 4915841, at *1 (Bankr. D. Colo. Oct. 20]11).

A federal court to which actions are removed onltagis of their relationship to a
bankruptcy case may remand such actions “on anyaddgi ground.” See28 U.S.C. § 1452(b).
As Judge Adler noted when she remanded forty-twaabeise cases to state court after the

Bishop of San Diego removed them to the bankrupteyt, “The ‘any equitable ground’

19 section 157(b)(5) of title 28 of the United Sta@sde provides, “The district court shall orderttharsonal injury
tort and wrongful death claims shall be tried ia tistrict court in which the bankruptcy case ingirg, or in the
district court in the district in which the claimoge, as is determined by the district court inclhitthe bankruptcy
case is pending.” 28 U.S.C. § 157(b)(5)).
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standard is an unusually broad grant of authaitistibsumes and reaches beyond all of the
reasons for remand under the nonbankruptcy renstaltes.’See In re Roman Catholic Bishop
of San Diegp374 B.R. 756, 761 (Bankr. S.D. Cal. 2007). Irt tese, Judge Adler flatly
rejected the Bishop of San Diego’s argument thatcthurt could only remand personal injury
tort cases under “exceptional circumstances,” laat moted, “[E]ven if the broad grant of
discretion were fettered by ‘exceptional circumsgsy clearly this tsunami of child sexual
abuse cases against Roman Catholic clergy woullifygaa ‘exceptional.”’ld. at 761. The State
Court Actions the Movants seek to remand are pattparcel of that tsunami.

The standards used to determine whether equitabiarnd is warranted under section
1452(b) are virtually identical to those used ttedmine whether discretionary abstention is
merited under section 1334(c)(1) of title 28 of thaited States Cod&ee Oakwood Acceptance
Corp. v. Tsinigini (In re Oakwood Acceptance Carp08 B.R. 81, 87 (Bankr. D. N.M. 2004).
Those factors are: (1) the effect of remand oreffieient administration of the estate; (2) the
extent to which state law issues predominate oaektuptcy issues; (3) the difficult or unsettled
nature of the applicable law; (4) the presencerelated proceeding commenced in state court
or other non-bankruptcy court; (5) the jurisdictbbasis, if any, other than 28 U.S.C. § 1334;
(6) the degree of relatedness of the proceeditigetdankruptcy case; (7) the substance rather
than the form of an asserted “core” proceedingtl{8)feasibility of severing state law claims
from core bankruptcy matters; (9) the burden orbidnakruptcy court’s docket; (10) the
likelihood that the proceeding involves forum shiogp (11) the existence of a right to jury trial,
and (12) the presence of non-debtor partaesat 87-88.

In addition to “discretionary abstention” factotise Court should also consider whether

remand serves principles of judicial economy, whethere is prejudice to parties not removed,
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whether the remand lessens the possibilities @nsistent results, and whether the court in
which the action originated has greater experttseat 88. Virtually every relevant factor
strongly supports remanding the State Court Actions

1. Effect of remand on the efficient administration ofthe estate.

To determine whether allowing a case to proceedate court will adversely affect the
administration of the bankruptcy case, courts amrsihe status of the proceeding in state court
prior to removal, such as whether discovery has lseenmencedSeeEl Llano Co. v. Summit
Investment Cq(In re Potter),2007 WL 1672181, at *7 (Bankr. D.N.M. June 6, 200% was
set forth above, in theloyacase, the state court had ruled on pre-trial metidiscovery was
substantially complete and the case was set fdritriFebruary 2014. The advanced state of the
proceedings in state court prior to removal strgriglor remand.

Furthermore, remanding the State Court Actiongatesourt will facilitate a possible
settlement of this case, the conclusion of thiptdrall case and the payment of creditors. Civil
trials taken to verdict will inform the insurerscatihe other parties on the value of childhood
sexual abuse claims in Arizona. Even if the prasen of the State Court Actions results in
expense to the estate, it will be money well sppecause the parties in interest to this
bankruptcy case must understand the value of thalsgse claims, a value that can and should
be fixed by state courts in Arizona. By knowing therth of these abuse claims and the cost to
litigate the claims, all parties in interest wilile more information to utilize in resolving the
bankruptcy case.

In fact, a trial in state court may facilitate dtkenent of the entire case. The chapter 11
case of the Diocese of Wilmington (Delaware) iltats that trials of abuse claims is a

constructive way to break logjams. There, the alelsdd obtained a bankruptcy stay of abuse
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litigation against non-debtor affiliates. While thiay was in effect, the official committee of
unsecured creditors obtained a ruling that $120anibf pooled investment funds was property
of the estateSeeOfficial Committee of Unsecured Creditors v. Cath@liocese of Wilmington,
Inc. (In re Catholic Diocese of Wilmington, Inc482 B.R. 135 (Bankr. D. Del. 2010),
reconsideration deniedt37 B.R. 488 (Bankr. D. Del. 2010). Notwithstargdthat ruling, the
parties still could not settle. In the summer 01@, Bankruptcy Judge Sontchi refused to renew
the stay for certain cases, the first of whidbhn Vai v. St. Elizabeth’s Paristesulted in a
multi-million state court verdict against the paria December of 2018. Settlement of the
entire chapter 11 case came quickly on the hedlsapfverdict

If not settled, the claims in the State Court Actianust be litigated. The defense of these
cases will not distract the Debtor to the undugugliee of the bankruptcy proceedings. First, the
Debtor is defended by a firm other than Quarlesr&dy (or by Quarles & Brady attorneys other
than its bankruptcy counsel). If defense counsedtroansult with a bankruptcy attorney on a
matter of law, Quarles & Brady has nearly forty kaptcy attorneys. Second, Bishop Wall is
not a percipient witness in the cases. To the ¢xtenvould be a witness about the credibility of
the abuse charges against Hageman and Sanch&iptese, during his tenure, admitted that
Hageman and Sanchez are credibly accused abuséBjsinop Wall has no role in the
assessment of the damages these survivors aréragsé&inally, except for the sale of some
parcels of real property at auction and continuediations that have not resulted in a
settlement, the chapter 11 case is at a near deadistil the parties get verdicts, which will

inform the value of the abuse claims.

2 Seel aurie Goodsteir$30 Million Is Awarded Over Abuse by PriglstY. Times (Dec. 1, 2010),
http://www.nytimes.com/2010/12/02/us/02church.htmd®, a true and correct copy of which is attachedtoems
Exhibit | .

% True and correct copies of excerpts from the Dmale Statement im re Catholic Diocese of Wilmington, Inc.
are attached &sxhibit J.
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Remand will not increase the costs of litigatingst claims. Where a claim will have to
be liquidated either in state court or bankruptoyrt it is unreasonable to presume that
litigating the state law claims in state court iasdl more expensiv&ee In re Rabirb3 B.R. 529,
531-32 (Bankr. D.N.J. 1985). The Debtor shouldinotir material legal fees in the State Court
Actions. Mr. Doe’s claims are covered by policieattdo not contain burning limits provisions,
meaning that the insurance policy limits are notled by the expenditure of legal defense costs.
The Debtor’s litigation costs in the cases sho@arinimal because the Debtor has admitted that
two abusers (Hageman, deceased and Sanchez,iedugre credibly accused and neither of the
Movants are aware of any witnesses to their atheteantould contradict their testimony. The
Committee cannot foresee that the Debtor couldiyuséfending the liability aspects of the
claims.

2. Extent to which state law claims predominate.

The clergy child sexual abuse claims at the hddhese actions are state law tort claims
all arising in Arizona and they should be heardh®ystate court. As the Ninth Circuit Court of
Appeals has noted in the abstention context, “Arcb®ngressional policy exists to give state
law claimants a right to have claims heard in statat.” In re Castlerock Propertie§81 F.2d
159, 163 (8§ Cir. 1986). See alsaValsh v. Brush79 B.R. 28, 29 (D. Nev. 1987) (“This case
includes only state law claims. Therefore, theestaiurt is particularly well suited to handle the
issues raised.”Allen County Bank & Trust Co. v. Valvmatic Int'l g 51 B.R. 578, 582 (N.D.
Ind. 1985) (“The state court has expertise in #solution of this type of case, presenting state

law questions and is better able to adjudicateati®n.”).
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3. Difficult or unsettled issues of state law.

There are no difficult or unsettled issues of skatepresented by the State Court
Actions.

4. Presence of related proceedings in state court.

There are no related proceedings in state court.

5. Jurisdictional basis, if any, other than 28 U.S.C§ 1334.

There appears to be no basis for federal jurismiadther than section 1334 because the
Committee is aware of no cases where completesiiyar federal question jurisdiction exist.

6. Degree of relatedness of the state court proceeding the bankruptcy case.

The State Court Actions are personal injury tosesawhich are in federal court solely by
virtue of the Debtor’s bankruptcy filingee28 U.S.C. § 1334(b). Verdicts will merely fix
liability amounts against the Debtor. The caseqiateelated in any way that bears on the
Debtor’s day-to-day operations.

7. Substance rather than form of the asserted core poeeding.

The State Court Actions are not core proceedirtperein form or substanc8ee28
U.S.C. § 157(b)(2)(B).

8. Feasibility of severing state law claims from corbankruptcy matters.

Given that the matters being litigated are allestatv claims and none are core, there is
no issue of feasibilitySee Rodriguez v. Brutsche (In re BrutscB812 WL 4903663, at *4
(Bankr. D.N.M. Oct. 15, 2012).

9. Burden on the court’s docket.

Unless remanded, the State Court Actions mustfeereel to federal district court for

trial. 28 U.S.C. 8§ 157(b)(5). The burden on théraiscourt that must try these actions is
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manifest. As the Tenth Circuit has observed, S blbvious . . . that the bankruptcy court will
save considerable time, effort, and money by angiie outcome of the liability proceeding
and reviewing the facts there presented to ligeidaid determine dischargeability of the debt.”
In re Olmstead608 F.2d 1365, 1368 (I0th Cir. 1979). The heeaseload of the United States
District Courts is reflected in the median timéaites for a civil case to go from filing to a jury
verdict—27.4 month& The State Court Actions can be litigated in statert, with all the
benefits of the existing pre-trial proceedingstha cases can be dumped on the federal district
court with no background in these matters or infotual and state law legal issues they have
engendered to begin anew and prepare for trialaNmgle advantage of federal jurisdiction is
apparent.

10. Likelihood of forum shopping.

No defensible purpose was served by removing thte &ourt Actions, and referring the
cases to federal district court will allow the Dése to shop for another forum and reward the
Bishop for employing a litigation tactic that wassthned to prevent the disclosure of additional
information on the clergy sexual abuse crisis tzat been mounting since the 1980’s. Indeed, it
appears that the Debtor is attempting to impaiMiogants’ right to a jury trial by moving these
cases to federal court. Section 1411 of title 2thefUnited States Code provides, “[T]his
chapter and title 11 do not affect any right talthy jury that an individual has under applicable
nonbankruptcy law with regard to a personal inpiryvrongful death tort claim.” 28 U.S.C. §
1411(b). Unless these actions are remanded, thamls rights to a jury trialill be

detrimentally affected. In federal court, a juryerdict must be unanimouSeeFed. R. Civ. P.

#25eeU.S. District Courts, Table C-5, Median Time Froitirfg to Disposition of Civil Cases, by Action Take
During the 12-Month Period Ending December 31, 20itth://www.uscourts.gov/statistics-reports/statisti
tables-federal-judiciary-december-20(4st visited September 7, 201B)true and correct copy is attached hereto
asExhibit K.
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48 (b)(“Verdict. Unless the parties stipulate othise, the verdict must be unanimous and must
be returned by a jury of at least 6 members.”).cBytrast, under Arizona law, unanimity is not
required.SeeAz. R. Civ. Pro. 49(a) (“When eight jurors haveebempaneled to try the action,
and if there has been no stipulation as provideRlule 48 entered in the minutes of the trial as
provided by A.R.S. § 21-102, the concurrence ofosirore jurors shall be sufficient to render a
verdict therein.”). Under state law, therefore, Kh@vants have a right to a trial by a jury that
need not reach a unanimous verdict, which righhotibe “affected” by title 28 or title 11. This
factor alone justifies remand.

11. Right to a jury trial.

The Movants are entitled — under both the Bankgu@tode and state law — to have their
cases tried before juries in trials presided oyeat Arizona state court judge or an Article IlI
federal judge.

12. Presence of non-debtor parties.

There are non-debtor parties in both of the StagrtCActions and remand is appropriate
to insure that the cases go forward as to all gmdimultaneously.

13. Whether remand serves principles of judicial econom

The Debtor filed its chapter 11 after significargadvery and pre-trial proceedings in the
Moyacase and just after the parties had scheduladdependent medical exam. Where parties
have extensively litigated a matter in state caurs, a waste of judicial resources to force the
parties to “retrace” the same path in federal coAstthis Court noted iim re Brutsche

Should this adversary proceeding remain with tlosr€ there will need to be a

catch-up period for the Court to become more acgediwith the details of the

issues. Indeed, if motions for summary judgmentraised again in the hopes of a

different outcome, the case may have to be trigdally from the beginning. On

the other hand, as the record of the proceedintisistate Court Action filed by
Defendants makes clear, the action was commenceaver a year and half

DOCS_LA:292015.5 18486/002 16 REMAND MEMORANDUM

Case 13-13676-t11 Doc 458 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 20 of 28



before the filing of the chapter 11 petition, ahd State Court had set a non-jury

trial for September 19, 2011. It is apparent that$tate Court can try this matter

in a timely fashion.
2012 WL 4903663, at *Fee alsdn re Saunders103 B.R. 298, 299 (Bankr. N.D. Fla. 1989)
(“[T]he parties have spent two years litigatingstate court before this action was filed. The
court can perceive no rationale for curtailing thefforts, only to allow this Court to retrace the

same path.”).

14. Whether there is prejudice to parties not removed.

There are non-debtor defendants who are partitet8tate Court Actions, but the
Committee believes that none would be prejudicecebyand. Our Lady of Guadalupe Church
& Parish is a defendant in tiMoyacase. As it is located in Arizona, presumablyrigyihe
action there will benefit that defendant.

15. Whether remand will lessen the possibilities of immnsistent results.

All of the claims in the State Court Actions areséa on Arizona law, and tioyacourt
has already issued rulings that might bear orbibecase. The State Court Actions, if remanded,
will completely resolve of all the claims in a si@dgorum, including those claims against non-
debtor defendants. Mr. Moya’s case is assigneddasiéing Judge Mark Moran of the Coconino
County Superior Court, who could consolidate theteS€Court Actions for pretrial proceedings to
ensure there is uniformity in all pre-trial proceegs > Not only will coordinated proceedings
before the state court reduce the possibility obirsistent results, it will be vastly more

efficient.

% The Movants will agree that they will file a matito consolidate pretrial proceedings if this Canetkes that a
condition of remand or stay relief.
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16. Whether the court where the action originated has igpater expertise

While a federal district court has experience &gécourt, it still must apply Arizona
law. Surely the Arizona Superior Court has moreeetige in applying Arizona tort law than a
federal district court sitting in New Mexico.

17. Interests of comity.

Where matters of state concern predominate, issugsmity weighs heavily in favor of
deferring to the state couBee Phase One Landscapes, Inc. Hook (In re Sra@y WL
4227256, *3 (B.A.P. 10 Cir. Dec. 3, 2007) (upholding the bankruptcy ceutecision to
abstain based on comity and stating, “The deciabstain will allow a state court, one which
has already presided over discovery and pretsales and set the matter for trial, to continue to
preside over a case consisting solely of stateédaues.”). While society at large has an interest
preventing the sexual abuse of children and engtiniat abuse survivors receive just
compensation for their injuries, the state in whité abuse occurred has a compelling interest in
the protection of its children which justifies defeg to the state court in this cadé.Judge
Adler recognized this compelling state intereshimBishop of San Diegoase when she held,
“[T]he subject matter of the pending actiopsotection of children from sexual predators) is a
matter of compelling state interest. . . . As swdmity strongly favors the state court forum over
the federal court.tn re Roman Catholic Bishop of San Die§@4 B.R. at 764. In this case, the
state in which the perpetrators carried out thairdeeds has a compelling interest in seeing

justice done; the state in which the children liveten they were victimized has a compelling

4 As the U.S. Supreme Court has explained, the ‘Heatuse of a child is a most serious crime anacan
repugnant to the moral instincts of a decent pebpAshcroft. v. Free Speech Cp&B5 U.S. 234, 244-45 (2002).
See also Coy. v. lowd87 U.S. 1012, 1022 (1988) (“Child abuse is @fmm of disturbing proportions in today's
society.”);Fortin v. Roman Catholic Bishop of Portlar@f1 A.2d 1208, 1230 (Me. 2005) ("In matters coniey
the protection of children from physical and sexalalise, societal interests are at their zenith.9, v. R.T.H.714
A.2d 924, 931 (N.J. 1998) (noting “the enormousligubterest in protecting society from the thre&potential
molestation, rape, or murder of women and childjen.
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interest in seeing justice done; the state thiddb protect its children from sexual predators
has a compelling interest in seeing justice domet Etate is in Arizona, not New Mexico. The
people of Arizona have a right to decide just conga¢ion for the unspeakable acts of violence
committed against their children.

18. Case law in other national clergy sex abuse casds@supports remand.

In In re Roman Catholic Archbishop of Portland in Coeg338 B.R. 414 (Bankr. D.
Ore. 2006), the debtor had removed approximatelgdd@ns from state courts. Other claims
were filed in the bankruptcy case. Ultimately, Tldimants sought remand or abstention and 58
others did not.ld. at 416-17. Judge Perris acknowledged that theslevere personal injury
tort claims under 28 U.S.C. 8§ 157 and could ndiduedated in the bankruptcy coutd. at 417.
The debtor argued that the 58 claims would remafederal court regardless, and thus it would
be inefficient to send the other 111 claims toestaturt. It also argued that the claims presented
“core issues” despite their state law basig, awarding punitive damages would require a court
to determine the debtor’s net worth, which it ajoaly the bankruptcy court may dad. at
418. There, the bankruptcy court rejected theat&bargument that a federal forum would be
more efficient, deciding that “the advantages efstate court outweigh the debtor’'s arguments
in favor of the federal forum.’Id. at 419. It ruled that to the extent the movilansants sought
only compensatory damages, their motions wouldrbetgd.See also Andreotti v. Andreotti (In
re Andreotti) 2005 WL 1837083 (E.D. Cal. 2005) (remanding ck#aual abuse case removed

to bankruptcy court}®

% |n the Archbishop of Portlandase Judge Perris decided to retain jurisdiction ovesthclaims in which punitive
damages were sought. The court expressed a cathednless a single forum handled punitive damages
coordinated way, such damages could be excessivthahthe state jury would have to value the débiwet

worth. The Committee (and other courts) respegtfditagree with Judge Perris. By statute, a bankpjpdge
cannot liquidate personal injury tort claims or ikeiem excessive. 28 U.S.C. 8§88 157(b)(2)(B), 153{]b)

Retaining control over actions to limit state lawniive damage awards is an inappropriate basiexXercising
bankruptcy jurisdictionSee In re Roman Catholic Bishop of San Dj&¥al B.R. at 764 (“The Court disagrees with
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19. The Remand Motions are Timely.

The Debtor removed the State Court Actions solalyen 28 U.S.C. § 1452(b), the
bankruptcy removal statute, not 28 U.S.C. § 144d general removal statute. Neither section
1452(b), nor its implementing rule, Federal Rul@ahkruptcy Procedure 9027, impose any
time limit on moving to remand. When a generallgivoceeding has been removed to federal
court, a motion to remand the case on the basisytiefect other than lack of subject matter
jurisdiction must be made within 30 days under 28.0. § 1447(c). Courts have concluded,
however, this thirty-day deadline to seek remandeun® 1447(c) is inapplicable to a request for
remand from the bankruptcy court “on any equitajsteind” under section 1452(Igee Cargill,
Inc. v. Man Fin., Inc. (In re Refco, Inc354 B.R. 515, 520 (B.A.P"8Cir. 2006);Staker v.
American Home Mortgage Acceptance (In re Stplk12 WL 5055477, *2 (Bankr. D. Utah
Oct. 18, 2012) (“There is no 30 day time limit gsmand matters removed from state court under
§ 1452."),appeal dismissed as mod98 B.R. 391 (B.A.P. 10th Cir. 201Fxeter Holding, Ltd.
v. AFC Real Estate, LLC (In re Exeter Holding, ),t@013 WL 1084548, *8 (Bankr. E.D.N.Y.
Mar. 14, 2013)jn re Potter 2007 WL 1672181, at *4 (Bankr. D.N.M. June 6, 2)0n re
Ciclon Negro, In¢ 260 B.R. 832, 835-36 (Bankr. S.D. Tex. 20@i)ington v. Winograde (In
re Hotel Mt. Lassen, Inc.207 B.R. 935, 939 (Bankr. E.D. Cal.1997). Timindpig one

equitable factor the Court may consider when dagigihether or not to remand, and the

Roman Catholic Archbishop of Portlaed this point. The Court is not persuaded the tfaat a state court jury, as
part of its determination in awarding punitive dayas, may have to pass upon issues of the Debtmtsvorth”
requires retention of the actions by the bankruptayrt. Punitive damages is a state law issue apataurt that
decides this issue would have to apply state ldw. jidge irRoman Catholic Archbishop of Portlamelcognized

the jury's punitive damages determination waudtiberes judicataon the bankruptcy court's determination of what
constitutes property of the debtor's estlteat 419, n. 5. Likewise, this Court will be makiigown determination
of what constitutes property of the Debtor's baplecy estate.”). Finally, the concern over runawagipive damage
awards is unfounded. The United States’ Supremet®as determined that the due process clausesof th
Fourteenth Amendment to the United States Conistitytlaces limits on state courts' awards of puaiiamages.
State Farm Mut. Auto. Ins. Co. v. Camph&88 U.S. 408 (2003)

DOCS_LA:292015.5 18486/002 20 REMAND MEMORANDUM

Case 13-13676-t11 Doc 458 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 24 of 28



guestion is whether any delay was “unreasonabteré Hotel Mt. Lassen, Inc207 B.R. at 939.
There was no unreasonable delay in this 6ase.

All of the major constituencies have been engagestitlement negotiations, which
culminated in the recent unsuccessful mediatioe. Mibvants and the Debtor agreed, under the
Stipulations, to a standstill of the removed S@deirt Actions while that process went forward.
The last in-person mediation ended on June 11,.2065uly 8, 2015, the Movants brought their
Stay Motionsand subsequently tiRemand MotionsThere is no unreasonable delay when the
parties are engaged in settlement discussties.Joremi Enterprises, Inc. v. Hershkowitz (In re
New 118th LL({;, 396 B.R. 885, 893 (Bankr. S.D.N.Y. 2008) (whttre parties were engaged in
settlement negotiations, a motion to remand maglet @ionths after removal was timefy).

For all of the foregoing reasons, the Court shoeidand the State Court Actions.

B. Abstention Would Be Required or Appropriate.

Section 1334(c) of title 28 of the United Statesi€provides for two types of abstention:
permissive and mandatory. Under section 1334(¢p@nmissive abstention), “[N]othing in this
section prevents a district court in the interdgustice, or in the interest of comity with State
courts or respect for State law from abstainingnfifeearing a particular proceeding arising under
title 11 or related to a case under title 11.” 28\C. § 1334(c)(1). As noted above, the factors

governing equitable remand are substantially theesas the factors governing abstentiarre

% The Debtor cite®aleske v. Fairfield Communities, Ind7 F.3d 321 (10Cir. 1994) cert. denied511 U.S. 1082
(1994), for the proposition that a motion to remarzhse that has been removed pursuant to sedt#{l) must
be made within the thirty day time limit applicaldbecases removed under 28 U.S.C. § 1441. Thisd@es® not
remotely address that issue. At b&st|eske v. Fairfieldstands for the proposition that where removal uséetion
1441 would be possible (and it is not in this catte attorneys fees provision of 1447(c) applienehough the
case was actually removed pursuant to 1452(b).

%" See alsdn re Smith 2007 WL 4227256, *4 (B.A.P. 0Cir. Dec. 3, 2007) (noting in the context of pessive
abstention, “[A] timely motion is expressly requrpursuant to 28 U.S.C. § 1334(c)(2) for mandaédostention,
but not under 28 U.S.C. § 1334(c)(1) for discredigrabstention.”).
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Smith 2007 WL 4227256, *3 (B.A.P. Y0Cir. Dec. 3, 2007). For the reasons set forth abthe
Court should abstain from hearing the State CoutioAs?®

With respect to mandatory abstention, section 1882 provides:

Upon timely motion of a party in a proceeding bagpdn a State

law claim or State law cause of action, related tase under title

11 but not arising under title 11 or arising inase under title 11,

with respect to which an action could not have bm@nmenced in

a court of the United States absent jurisdictiodaurthis section,

the district court shall abstain from hearing spoficeeding if an

action is commenced, and can be timely adjudicatea State

forum of appropriate jurisdiction.
28 U.S.C. 8 1334(c)(2). Actions against the Debtofthe liquidation or estimation of
contingent or unliquidated personal injury tortaongful death claimagainst the estate
for purposes of distribution in a case under titis’tare, however, excluded from the
mandatory abstention provisions. 28 U.S.C. 8§ 15Z}(B) and (b)(4) (emphasis added).
Nonetheless, no such exclusion applies for claigasnst nondebtors, which claims are
included in the State Court Actions. If a bankryptourt has only “related to”
jurisdiction over the removed proceeding, the baptay court must remand if it must
abstain under 28 U.S.C. § 1334(c)(2)(the mandatbsyention provision)n re Midgard
Corp.,204 B.R. at 775in re Oakwood Acceptance CoiR08 B.R. at 86%°

Congress’ clear intent to carefully circumscribeahhstate law cases are to be heard in

federal court and the constitutional concerns axtd@ by the abstention provisions of section

1334 require that state law actions be evaluatesl daim by claim basis for purposes of making

8 This court can (and should) abstain from heariregState Court Actions in spite of the fact tharéhare no
parallel proceedings presently pending in statetatue to their removaSeePersonette v. Kennedy (In re Midgard
Corp.), 204 B.R. 764, 775-76 (B.A.P. 10th Cir. 1997) (%Adntion may apply to proceedings removed to a
bankruptcy court. If abstention is required undsation 1334(c)(2), a court may remand the procegttirstate

court under 28 U.S.C. § 1452(b) . . . or undegéseral discretionary powers. 11 U.S.C. § 105(a)").

2 Our Lady of Guadalupe Church & Parish, a defendatite Moyacase did not file a proof of claim in the
bankruptcy case. Nor has it otherwise consentdldetgurisdiction of the bankruptcy court.

DOCS_LA:292015.5 18486/002 22 REMAND MEMORANDUM

Case 13-13676-t11 Doc 458 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 26 of 28



core/ non-core determinations and the related atigsteand jurisdictional issuesSee Halper v.
Halper, 164 F.3d 830, 839 (3d Cir. 1999). The requiremémt mandatory abstention on the
claims against non-debtor defendants are methéniotion is timelyi.e., abstention motions
have been timely made before any prejudicial asttwave taken place in this Cotit(h) at

most, there is only “related to” jurisdiction und8 U.S.C. § 1334, and (c) the claims can be
timely adjudicated in state court. The phrase “tinagljudication” is not defined in the
Bankruptcy Code. Courts interpreting this phraseeifacused on whether allowing an action to
proceed in state court will have any unfavorabfeatfon the administration of a bankruptcy
caseln re Midgard Corp, 204 B.R. at 778. In that regard, the Bankrugtppellate Panel for

the Tenth Circuit has noted:

In considering whether allowing a case to proceestate court
will adversely affect the administration of a bamcy case,
courts have considered some or all of the followaors: (1)
backlog of the state court and federal court caen@) status of
the proceeding in state court prior to being rendoye., whether
discovery had been commenced); (3) status of theseding in
the bankruptcy court; (4) the complexity of thauiss to be
resolved; (5) whether the parties consent to timérdogotcy court
entering judgment in the non-core case; (6) whethjary demand
has been madand (7) whether the underlying bankruptcy case is
a reorganization or liquidation case.

Id., at 778-79.
Here, extensive proceedings already have occunrstiate court in th®oyacase. As

was set forth above, it may take as much as 27msdotget to a jury trial in federal district

30 Section 1334(c)(2) does not define what consstaté&imely motion” for abstention, nor does Fedi&ale of
Bankruptcy Procedure 5011. Local Bankruptcy Rul#15Q provides, “A motion to abstain shall be deeitieely
filed as follows . . . (b) In an adversary proceedif filed by the deadline to respond under BRZ@r, if the
proceeding was removed to the bankruptcy courhiw21 days after the notice of removal was filedM LBR
5011-2. The Debtor removed the State Court Acttortie United States Bankruptcy Court for the iisof
Arizona on February 6, 2014. Twenty-one days, these still pending as adversary proceedings irbtrkruptcy
court in Arizona. Accordingly, this rule could neive applied to an abstention motion. There isuoh sule in the
Local Bankruptcy Rules for the District of Arizona.

DOCS_LA:292015.5 18486/002 23 REMAND MEMORANDUM

Case 13-13676-t11 Doc 458 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 27 of 28



court in New Mexico and it is clear that timely adication of the State Court Actions in state
court is feasible. Until the Movants filed theima@tMotions, the adversary proceedings had been
at a standstill so neither this Court, nor the lsCourt have invested any time in these cases.
Finally, the plaintiffs do not consent to the bankcy court’s jurisdiction and are entitled to a
jury trial. With the case for mandatory abstentitear and the same factors being applicable,
remand is appropriate.
V.
CONCLUSION
For all of the foregoing reasons, the Committepeetully requests that the Court
remand and /or abstain and remand as to the Staie &ctions and grant such other and further
relief as the Court deems just.

Dated October ¢, 201t Respectfully submitted,

PACHULSKI STANG ZIEHL & JONES LLP

By /s/ James |. Stang
James |. Stang (admitted pro hac vice)
Kenneth H. Brown (admitted pro hac vice)
Gillian N. Brown (admitted pro hac vice)
PACHULSKI STANG ZIEHL & JONES LLP
10100 Santa Monica Blvd., £3-loor
Los Angeles, CA 90067
Tel: 310-277-6910/Fax: 310-201-0760
[stang@pszjlaw.com
kbrown@pszjlaw.com
gbrown@pszjlaw.com

Counsel for the Official Committee of
Unsecured Creditors
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FEATURED INSTAGRAM
DIOCESE TO FILE FOR CHAPTER 11 REORGANIZATION ON NOVEMBER 12

The Diocese of Gallup wishes to announce that it will formally file for Chapter 11 reorganization on
Tuesday, November 12 in the United States Bankruptcy Court in Albuquerque. Please find below Bishop
James Wall's letter regarding the filing:

“Dear Sisters and Brothers in Christ Jesus:

In early September I told you that I had made the decision that the only way to equitably and mercifully
deal with the mounting sex abuse claims, still meet our commitment to you and continue the outreach
mission of the Church was to file a Chapter 11 reorganization in the United States Bankruptcy Court.
Since that time, we have been preparing for the filing. I wanted to tell you that the Chapter 11 filing will
occur on Tuesday, November 12.

There is a section on the Diocese’s website that is devoted to information about the Chapter 11 filing.
That can be found at http://voiceofthesouthwest.org/category/media-releases/chapter-11-filing/. We will
regularly post information about the Chapter 11 to keep you informed of the ongoing process.

As I said in my letter to you in September, the process of Chapter 11 will open our Diocese to
unprecedented public scrutiny which I believed would be a good thing. I am firmly convinced that as we
embark on this journey to bring healing to all who have been harmed and to our Diocese.

Please continue to pray. Let us continue to pray that in all we say and do Jesus Christ might be made
known.

Sincerely yours in Christ,

a
Bishop Wall”
GET OUR NEWSLETTER
Your source for the best news, photos, video,
and events from the Diocese.
For further questions, comments, or concerns, please contact Suzanne Hammons, media liaison for the Email Address

Diocese, by way of the following:
Phone: (505)863-4406 ext. 15
email: media@dioceseofgallup.org I'min!
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Credibly Accused

To the Laity, Religious and Clergy of the Diocese of Gallup
Dear Sisters and Brothers in Christ Jesus:

When I became the Bishop of the Diocese of Gallup, I committed to ensuring that the children in this Diocese
and in the Parishes, Missions or Schools that operate within the Diocese were protected. The Diocese
published names of those working within the Diocese against whom there were credible allegations of sexual
abuse of a minor. In my ongoing commitment to protection of children and to further my goal of transparency
within this Diocese, we have determined that there are additional priests against whom there have been
credible allegations of child abuse who worked in various places within the Diocese. I have sent letters to
each Parish, Mission or School within the territory of the Diocese of Gallup where each of the priests or
others served advising them that there was a priest who was ministering in that Parish, Mission or School
against whom we have determined there were credible allegations of sexual abuse of a minor.

As part of my ongoing commitment, we are now putting all the names, places and dates of service of credibly
accused priests here on the Diocese’s website. This list will include the priests previously named as well as
those who are being named now.

The publication of these adgitional pamessdoes-not miean 4hat QUL Yigikes ﬁ?@y%@r}ih%e%%@vesﬁgaﬁon ends
u

here. The investigations remain ongoing. The survivors who have come forward should be commended for


http://www.dioceseofgallup.org/credibly-accused#
http://www.dioceseofgallup.org/index.html
https://www.facebook.com/dioceseofgallup
https://www.twitter.com/dioceseofgallup
https://www.flickr.com/photos/dioceseofgallup/
https://www.youtube.com/user/DioceseofGallup

their bravery and courage, and I express my deepest apologies for the actions of those who violated the trust
of the survivors and the parishioners within the Diocese by committing these terrible acts. I reaffirm my
commitment to protect our children and my commitment to continue to assist those who have been harmed.

If you or a loved one were harmed by the sexual misconduct of an employee or clergy within the Diocese of
Gallup, we strongly encourage you to contact law enforcement. We also welcome you to contact the victim
assistance coordinator at the Diocese, at 505-906-7357.

Sincerely yours in Christ,

Bishop James S. Wall

The following is a list of clergy identified by the Diocese of Gallup as having credible allegations of
sexual misconduct made against them.

Para los laicos, religiosos y el clero de la Didcesis de Gallup
Queridos hermanos y hermanas en Cristo Jesus:

Cuando me converti en el Obispo de la Didcesis de Gallup, me comprometi a proteger a los nifios de esta
Didcesis y en las Parroquias, Misiones o Escuelas que operan dentro de la Didcesis. La Didcesis publico los
nombres de las personas que trabajan dentro de la Didcesis con acusaciones creibles de abuso sexual de un
menor. En mi continuo compromiso para proteger a los nifios y promover mi objetivo de transparencia dentro
de esta Didcesis, hemos determinado que hay sacerdotes adicionales con denuncias creibles de abuso de
nifios en contra de ellos que trabajaron en varios lugares dentro de la Didcesis. He enviado cartas a cada
Parroquia, Mision o Escuela dentro del territorio de la Didcesis de Gallup donde sirvieron estos sacerdotes,
avisandoles que habia un sacerdote que estaba ministrando en esa Parroquia, Mision o Escuela en contra de
quien hemos determinado que habian acusaciones creibles de abuso sexual de un menor.

Como parte de mi compromiso permanente, ahora estamos poniendo todos los nombres, lugares y fechas de
servicio de los sacerdotes acusados creiblemente aqui en la pagina web de la Didcesis. Esta lista incluird los
sacerdotes anteriormente nombrados, asi como los que estan siendo nombrados ahora.

La publicacion de estos nombres adicionales no significa que nuestra vigilancia y nuestros esfuerzos de
investigacion terminan aqui. Las investigaciones siguen en curso. Los sobrevivientes que se han presentado
deben ser celebrados por su valentia y valor, y expreso mis mas sinceras disculpas por las acciones de
aquellos que violaron la confianza de los sobrevivientes y de los feligreses de la Didcesis con la comision de
estos actos terribles. Reafirmo mi compromiso de proteger a nuestros nifios y mi compromiso de seguir
ayudéandoles a los que han sido dafiados.

Si usted o un ser querido fue dafiado por la mala conducta sexual de un empleado o el clero de la Diocesis de
Gallup, le recomendamos ponerse en contacto con la policia. También les damos la bienvenida a comunicarse
con el coordinador de asistencia a las victimas en la Didcesis, al 505-906-7357.

Sinceramente suyo en Cristo,

. Case 13-13676-t11 Doc 458-2 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 3 of 9
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La siguiente es una lista de clero identificados por la Didcesis de Gallup que tienen denuncias creibles
de abusos sexuales hechos en contra de ellos.

Fr. William Allison (Deceased)

Assignments:
Our Lady of Guadalupe Parish, Holbrook AZ (1958)
Our Lady of Guadalupe Parish, Flagstaff AZ (08/1958 - 12/1961)

Fr. Michael Aten (Deceased)

Assignments:

St. Bonaventure Mission, Thoreau NM (06/01/1976)

St. Mary Parish, Pinetop AZ (03/1977 - 1978)

St. Joseph Parish, Winslow AZ (07/01/1978 - 01/01/1978)
St. John the Baptist Parish, St. Johns AZ (04/1979 - 07/1986)

Fr. Michael Baca, OFM (Deceased)

Assignments:

Immaculate Conception Parish, Cuba NM (1953)
St. Joseph the Worker Parish, San Fidel NM (1961)
Our Lady of Fatima Parish, Chinle AZ (1978)

Fr. George Baz (Deceased)

Assignment:
St. Joseph Parish, Winslow AZ (07/1968-09/1968)

Fr. John Boland

Assignments:

Our Lady of Guadalupe Parish, Holbrook AZ (1975)
St. Philip Parish, Church Rock NM (1977)
Immaculate Heart of Mary Parish, Page AZ (1978)
Madre de Dios Parish, Winslow AZ (1980-1983)

St. Jerome Parish, Gallup NM

St. Mary Parish, Bloomfield NM (1987)

Sacred Heart School Chaplain, Farmington NM (1994)
Our Lady of Sorrows Parish, Cebolleta NM (1995)
Our Lady of Light Mission, Cubero NM (1995)

St. Joseph the Worker School Chaplain, San Fidel NM (1995)
St. Paul Parish, Crownpoint NM (1999)

Risen Savior Mission, Bluewater NM (1999)
Immaculate Conception Parish, Cuba NM (2002)

Fr. James Burns (Deceased)

. Case 13-13676-t11 Doc 458-2 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 4 of 9
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Our Lady of Guadalupe Parish, Flagstaff AZ (07/1962 - 1963)

Nativity of the Blessed Virgin Mary Parish, Flagstaff AZ (1963)

Our Lady of Guadalupe Parish, Holbrook AZ (08/01/64)

St. Lawrence Parish, Humbolt AZ (12/01/65)

St. Peter Parish, Springerville AZ (07/01/1968 - 1972)

St. Mary of the Angels Parish, Pinetop AZ (09/05/1974 - 1981)

St. Anthony Parish, McNary AZ (05/01/1975 - 1981)

Immaculate Heart of Mary Parish, Page AZ (02/01/1981) St. Joseph Parish, Winslow AZ (07/1982 - 1989)
St. Mary's Parish, Bloomfield NM (11/01/90)

St. Rose Parish, Blanco NM (12/1990 - 06/1993)

Brett Candelaria (Lay CCD Teacher)

Assignment:
Holy Trinity Parish, Flora Vista, NM (1991-1992)

Fr. Santino Casimano (Deceased)

Assignments:
St. Paul Parish, Crownpoint NM (1975 - 1976)

Fr. Charles Cichanowicz, OFM

Assignments:
St. Michaels Parish, St. Michaels AZ (1980)
Christ the King Parish, Shiprock NM (1983)

Fr. David Clark, CMF (Deceased)

Assignment:
Sacred Heart, Prescott AZ (06/1960 - 07/1960)

Fr. Timothy Conlon

Assignments:
St. John the Baptist Parish, St. Johns AZ (11/2011 - 12/2013)
San Rafael Parish, Concho AZ (11/2011 - 12/2013)

Fr. Joseph Coutu

Assignments:

St. Mary Parish, Farmington NM (05/1981 - 12/1981)

Our Lady of Guadalupe Parish, Holbrook AZ (12/1981 - 1983)
Sacred Heart Cathedral, Gallup NM (1983 - 06/1984)

Fr. John Degnan (Deceased)

Assignments:
St. Mary, Kingman AZ (1951)
St. Cecilia, Clarksdale AZ (1952 - 1961)

St. Ann, Ash Forle AZ (1935 13010 458 2 Filed 10/09/15  Entered 10/09/15 17:07:55 Page 5 of 9
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Fr. Clement Hageman (Deceased)

Assignments:

Mission Center for Navajo Indians, Smith Lake and Thoreau NM (1939)
Our Lady of Guadalupe Parish, Holbrook AZ (08/1942 - 11/1952)

St. Mary's Parish, Kingsman AZ (01/1953 - 11/1963)

St. Lawrence Parish, Humboldt AZ (08/01/64)

Madre de Dios Parish, Winslow AZ (08/1965 - 07/1975)

Fr. Julian Hartig (Deceased)

Assignments:
St. Francis of Assisi Parish, Gallup NM (1955)
St. Francis of Assisi Mission, Lumberton NM (1961 - 1964)

Fr. Robert J. Kirsch (Deseased)

Assignments:

Our Lady of Guadalupe, Flagstaff AZ (1957)

Santo Nino de Atocha Parish, Aragon NM (1958 - 1959)
St. Francis, Seligman AZ (1959 - 1962)

Madre de Dios Parish, Winslow AZ (1963 - 1964)

Fr. Bruce MacArthur (Deceased)

Assignment:
Ex-Priest of Sioux Falls who volunteered at shelters in Gallup, NM (2003)

Fr. Douglas McNeill

Assignments:

St. Joseph and Madre de Dios Parishes, Winslow AZ (1969 - 1970)

Our Lady of Guadalupe Parish, Holbrook AZ (1969, 1970-1971)

Our Lady of Guadalupe Parish, Holbrook AZ and Office of Religious Education (1973 - 1974)
St. Bonaventure Mission, Thoreau NM (1974 - 1994)

Fr. Rene Messier (Deceased)

Assignments:
St. Mary Mediatrix of all Graces, Yarnell AZ (1961-1963)
St. Anne, Ashfork AZ (1963)

Fr. Lucien Meurnier (Deceased)

Assignment:
St. Joseph Parish, Winslow AZ (08/1972 - 06/1973)

Fr. Francis Murphy (Deceased)

Assignments:
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Fr. John Newton, CPPS (Deceased)

Assignments:
St. Joseph Parish, Winslow AZ (10/1955 - 1957)
St. Peter Parish, Springerville AZ (05/1957 - 1959)

Fr. Jose Rodriguez

Assignments:

Santo Nifio Parish, Aragon NM (1975)

St. Joseph Parish, Winslow AZ (09/01/1975 - 02/1976)

Good Shepherd Mission, Pinehaven NM (1976)

St. Jerome Parish, Gallup NM (1976 - 12/01/1977)

St. John the Baptist Parish, St. Johns AZ (12/01/1977 - 12/01/1978)
St. Peter Parish, Springerville AZ (12/01/1978 - 06/01/1979)

St. Rita Parish, Show Low AZ (06/01/1979 - 07/01/1988)

San Rafael Parish, San Rafael NM (06/01/1988 - 12/01/1988)
Good Shepherd Mission, Pinehaven NM (12/01/1988 - 1990)

St. Patrick's Mission, Chichiltah NM (12/01/1988 - 1990)

Our Lady of Guadalupe Parish, Holbrook AZ (06/01/1990 - 1992)
St. Mary Parish, Farmington NM (03/01/1992 - 1994)

Our Lady of the Snows Parish, Snowflake AZ (06/01/1994 - 2000)
Our Lady of the Assumption Parish, Overgaard AZ (06/20/05)

Fr. William Roper, CMF (Deceased)

Assignment:
Sacred Heart, Prescott AZ (1964-1965)

Fr. Conran Runnebaum, OFM (Deceased)

Assignments:

St. Teresa of Avila Parish, Grants NM (06/29/55 - 07/1958)
Sacred Heart Parish, Farmington NM (07/1958 - 07/1964)

St. Joseph the Worker Parish, San Fidel NM (07/1964 - 1973)
Sacred Heart Parish, Farmington NM (07/1975 - 1978)

Fr. Raul Sanchez

Assignments:
Madre de Dios Parish, Winslow AZ (07/1975 - 10/1976)
Chancellor, Gallup Diocese (1979 - 11/1986)

Fr. Lawrence Schreiber, OFM

Assignments:

St. Isabel Parish, Lukachukai AZ (1961 - 1962)

St. Michaels Parish, St. Michaels AZ (1962 - 1963)

Our Lady of the Blessed Sacrament Parish, Ft. Defiance AZ (1963 - 1968)

Christ the King Parish, Shiprock NM (1968 - 1969)

St. Jude Parish, Tohee@#ty387%-¢196Decl&b86) Filed 10/09/15 Entered 10/09/15 17:07:55 Page 7 of 9
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St. Isabel Parish, Lukachukai AZ (1981 - 1983)

St. Michaels Parish, St. Michaels AZ (1983 - 1986)

Sacred Heart Parish, Farmington NM (1986 - 1990)

Our Lady of the Blessed Sacrament Parish, Ft. Defiance AZ (1990 - 1991)

Fr. John Sullivan (Deceased)

Assignments:

Madre de Dios Parish, Winslow AZ (07/1961 - 1962)
St. Francis Parish, Seligman AZ (1963 - 1964)

St. Mary's Parish, Kingman AZ (1965 - 1968)

Carl Todaro (Former Seminarian - incorrectly listed as a priest)

Assignment:
Mount St. Mary's of the West Seminary (1951 - 1952)

Fr. David Enrique Viramontes (Deceased)

Assignments:

Santo Nifio de Atocha Parish, Aragon NM (06/1957 - 06/1958)
Our Lady of Guadalupe, Flagstaff AZ (06/1958 - 07/1959)

St. Joseph Parish, Winslow AZ (07/1959 - 07/1960)

Our Lady of Guadalupe Parish, Holbrook AZ (07/1960 - 01/1961)
St. Pius X, Flagstaff AZ (01/1961)

Fr. Samuel Wilson (Deceased)

Assignments:

Church of the Nativity, Flagstaff AZ (1952)

Santo Nifio de Atocha Parish, Aragon NM (08/1952 - 1957)
Church of the Nativity, Flagstaff AZ (1958)

St. John the Baptist Parish, St. Johns AZ (10/1958 - 1960)
Our Lady of Guadalupe Parish, Holbrook AZ (1961)

St. Cecelia Parish, Clarkdale AZ (07/1961 - 1962)
Immaculate Conception, Cottonwood AZ (07/1961 - 1962)
St. Francis Cabrini, Camp Verde AZ (1962 - 1964)

St. Lawrence, Humboldt AZ (1963 - 1964)

St. Joseph, Mayer AZ (1963 - 1964)

Madre de Dios Parish, Winslow AZ (08/1964 - 12/1965)

Our Lady of Guadalupe Parish, Flagstaff AZ (09/1968 - 1969)
Tolani Lake Indian, Leupp AZ (1970 - 1971)

San Rafael Parish, San Rafael NM (1972)

Our Lady of Sorrows Mission, Cebolleta NM (1973)

St. Rita Parish, Show Low AZ (1974 - 1975)

St. Catherine Parish, Cibecue AZ (1976 - 1979)

St. Anthony Parish, McNary AZ (1980)

RMCH and GIMC Hospitals; McKinley Manor, Gallup NM (1985-1986)
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Victims Assistance Coordinator

e 505-906-7357
e victimsassistance@dioceseofgallup.org

Contact:

Fr. Matthew Keller

e 505-722-6644
e vicargeneral @dioceseofgallup.org

Formation and Education Links:

School Directory
Catholic Schools
Catechetical Ministry
Youth Ministry

Lay Ecclesial Formation
Deacon Formation
Evangelization

Diocese of Gallup

PH: 505.863.4406

FAX: 505.863.5555

711 S. Puerco Gallup, NM 87301
P.O. Box 1338 Gallup, NM 87305

Employees:

Official Forms and Documents
Email Login
Submit an Event

More:

Contact Us
Site Map

©2015 Diocese of Gallup. All Rights Reserved.
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WATCH TRAILER

July 10, 2011

Accusations of Abuse by Priest Dating to
Early 1940s

By DAN FROSCH

WINSLOW, Ariz. — Alfred Moya was stopping at a restaurant in rural Gallup, N.M., on his way
home to Phoenix in the summer of 2007 when he happened to glance at a newspaper article
about children who had been sexually abused by a priest.

Suddenly, his thoughts flashed to his own days as an altar boy in nearby Holbrook, Ariz., and the
town’s charismatic priest, the Rev. Clement A. Hageman. “And then I started remembering,” he
would later recount, according to court documents.

Over the past few years, a growing number of predominantly Hispanic men from the string of
dusty towns along Route 66 in Arizona have stepped forward, alleging that Father Hageman
sexually abused them as boys when he worked in local parishes from the early 1940s until his
death in 1975.

A recent study commissioned by the nation’s Roman Catholic bishops found the rise of sexual
abuse in the church coincided with the social and sexual tumult of the 1960s and ’70s. But the
story of Father Hageman, as told through recently released church documents chronicling his
troubles, begins much earlier.

Indeed, the priest has long haunted the deeply Catholic Hispanic communities around Holbrook,
Winslow and Kingman, Ariz. His accusers said that he was “dumped” in impoverished, nonwhite
communities by church officials to avoid scandal, an assertion that has emerged in other recent
abuse cases.

“The premise we’ve been hearing is that the evidence is dead, the people are dead and that this
was a problem of the ’60s and "70s,” said Patrick Wall, a former priest and canon lawyer who
investigated abuse cases for the church and now helps victims. “This case cracks open a door that
has been closed for 60 years.”

http://www.nytimes.com/2011/07/11/us/11priest.html?_r=1&sq=Alfred%20Moya&st=cse&scp=1&pagewanted=print Page 1 of 4
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Mr. Moya, 70, is believed to be the first to file a lawsuit against the Catholic Church over the
priest’s alleged abuse, which dates to a time when the poor pockets of Mexican-Americans who
lived here dared not question the local priest. His lawyer, Robert E. Pastor, said he expected to
file a second suit next month on behalf of at least two more local men who say they, too, were
abused by the priest. And Mr. Pastor said nine others settled with the Diocese of Gallup, N.M.,
over claims involving Father Hageman.

“This priest was so proficient, he abused everywhere he went,” Mr. Pastor said.

Filed in Coconino County Superior Court last August, Mr. Moya’s lawsuit names the Diocese of
Gallup, which oversaw the churches where Father Hageman spent much of his career, as a
defendant. It also names the Diocese of Corpus Christi, Tex., and the Archdiocese of Santa Fe,
N.M., which the lawsuit contends were involved in the priest’s placements.

The suit alleges that Father Hageman started sexually abusing Mr. Moya when he was 12 and that
church officials in all three dioceses covered up the priest’s behavior.

The Corpus Christi and Santa Fe dioceses have sought to have the lawsuit dismissed, arguing they
were not responsible for supervising Father Hageman after he was transferred to Arizona. In a
statement, the Corpus Christi Diocese said that the accusations did not involve any current
member of the clergy or church worker associated with them.

The Gallup Diocese, meanwhile, responded in court filings that it lacked “sufficient knowledge or
information” to know if Mr. Moya’s accusations were true. Moreover, the diocese argued that Mr.
Moya’s claims against it should be barred because Father Hageman’s alleged abuse was
“completely outside the scope of his employment as a Roman Catholic priest.”

Robert P. Warburton, a lawyer for both the Archdiocese of Santa Fe and the Gallup Diocese,
declined to discuss the case, stating in a letter last week that further files on the priest, requested
by Mr. Pastor, do not exist.

Father Clem, as parishioners called him, was born in Glandorf, Ohio, and ordained at age 25. He
spent much of his life working at six rural parishes in New Mexico and Arizona, and church
records recall him as popular.

But there are other memories.

“We’d all be playing on the playground, and he’d come walking, point at one of us, and move his
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finger to come with him inside the rectory,” recalled Joseph Baca, a Winslow man who says he
was raped and molested repeatedly by Father Hageman and whose claims were detailed in an
affidavit taken during settlement negotiations with the Gallup Diocese. “At first, I thought I was
the only one.”

After Mr. Baca came forward, Bishop Donald E. Pelotte of Gallup apologized in 2005 for crimes
committed by clergy members, calling Father Hageman and another clergyman two of the “most
abusive priests of the diocese,” according to news reports at the time.

Mr. Pastor pointed to the recently released documents on Father Hageman as evidence that
diocesan officials knew the priest was troubled.

In one letter from December 1940, the bishop of Gallup asked a colleague his opinion of the priest
and relayed the archbishop of Santa Fe’s concern that Father Hageman “was guilty of playing with
boys.”

In another, to the bishop of Gallup in 1952, Father Hageman describes being confronted by two
men over his actions: “I had been drinking and perhaps while under the influence of liquor, I
might have been imprudent in my dealings with boys.”

The release of such extensive documents, which came during the lawsuit, is unusual, according to
experts on abuse in the church. “I believe this is the most extensive and longest sex abuse file that
has ever been made public by the Catholic Church,” said Joelle Casteix, Western regional director
for the Survivors Network of Those Abused by Priests.

Recently in Winslow, Mr. Baca was joined by three middle-age Hispanic men who spoke of being
abused by the priest. The men once attended Madre de Dios, a tiny church on the edge of town
where Father Hageman worked that is ringed by ramshackle homes and a vacant field.

All but one said they had reached settlements with the Gallup Diocese. None would disclose the
amount. The men also told of living broken lives in the shadow of what they said happened to
them.

That afternoon, Mr. Baca and some of the men walked the grounds of their old church. One, who
gave only his first name, Paul, because he had not spoken publicly about his case, motioned
toward a door to the church’s sacristy. After Mass, Father Hageman locked it so the altar boys
could not leave, Paul recalled.
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“I don’t come here anymore,” he said.
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF COCONINO
Mark R. Moran, Presiding Judge

Division 3
Date: February 2, 2012 Carla D. Baber, Judicial Assistant

ALFRED A. MOYA, asingle man,

Plaintiff,
Case No. CV 2010-00713
VS.

THE ROMAN CATHOLIC CHURCH
OF THE DIOCESE OF GALLUP, a
corporation sole; et al.,

UNDER-ADVISEMENT RULING

Defendants.

N’ N N N N N N N N N N N N

Re:  Plaintiff’s Motion to Amend Complaint
Defendant’s Motion to Continue the Temporary Protective Order
Plaintiff’s Motion for Appointment of a Special Master

. MOTION TO AMEND COMPLAINT

The rules of civil procedure state, “Leave to amend shall be freely given when justice
requires.” Ariz. R. Civ. P. 15(a). Amendments to pleadings should be liberally granted.
Dewey v. Arnold, 159 Ariz. 65, 68, 764 P.2d 1124, 1127 (App.1988). However, if a proposed
amendment would be futile, a trial court does not abuse its discretion in denying a motion to
amend a complaint. Bishop v. State, 172 Ariz. 472, 474-75, 837 P.2d 1207, 1209-10
(App.1992). A request for leave to amend a complaint may be denied if there has been undue
delay, bad faith or dilatory motive. Hayden Business Center condominiums Ass 'n v. Pegasus
Dev. Corp., 209 Ariz. 511, 105 P.3d 157 (Ct. App. 2005).

Counsel for Defendant argued that the motion to amend should be denied on the
grounds of delay and that some of the new counts on the proposed amended complaint would
be futile.

The original complaint was filed on 8/13/10. The amended complaint was filed on
8/02/11. The reason given for the delay in filing the amended complaint by the Plaintiff was,
“the amendments track admissions and/or discovery responses by all Defendants with regard to
basic facts that establish liability under the amended and additional Counts.” [Plaintiff’s
Motion to Amend, p. 2]. The word “undue” means, “exceeding what is appropriate or normal;
excessive.” American Heritage Dictionary, p. 1398 (1969). The Court also notes that there has
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been extensive motion practice but little formal discovery due to the need for the Court to
address the pending motions. Based upon the entire record and the procedural posture of the
case, the Court concludes that a one year delay in filing the proposed amended complaint does
not constitute undue delay, and that the delay that has occurred has not resulted in any
prejudice to the Defendant.

(A)  New Counts

The Court must examine each of the proposed amendments to decide if it would be
futile for the Court to grant the motion.

Defendant argued that counts VI, VII and VIII should be stricken as futile. Count VI
alleges endangerment, count V11 alleges child abuse, and count V111 alleges assault and battery.
Defendant argued that the statutes upon which the counts are based had not been enacted at the
time of the alleged abuse to the Plaintiff. Prior to the enactment of the 1978 Criminal Code, the
crimes of endangerment and child abuse did not exist. Assault was in existence prior to the
enactment of the 1978 Code. Therefore, as to count V111, assault, the amendment would not be
futile as that offense did exist under a different code section at the time the alleged torts were
committed by Defendant. The Court must also examine whether counts VI and V11 existed
under the common law.

(B) Common Law

The ancient law of England was based upon the principles and rules of action embodied
in case law. Anglo-American common law traces its roots to the medieval idea that the law as
handed down from the king’s courts represented the common custom of the people. Judges
would move from town to town (in “circuit”) hearing disputes and applying the king’s law.
(Jokinen, Anniina, Common Law, Luminarium, 13 Apr. 2009; Canadian Tort Law,
Introduction, Wikibooks.org).

At the beginning the king’s law, or common law, was not very developed. If the
dispute was not an area within the jurisdiction of the judge, then the judge could not decide the
dispute. The way to know if the dispute was an area within the jurisdiction of the judge was to
read certain pre-approved “writs”. If the writ described the circumstances of the dispute, then
the dispute could be heard. Each writ developed its own rules on how disputes of that kind
should be resolved. One of the most often used writs was known as “trespass vi et armis.”
“The primary notion underlying the action of trespass is therefore easily perceived, namely, the
conception of damage done by direct and wrongful application of physical force.” (Thomas A.
Street, A.M., LLB., The Theory and Development of Common-Law Actions at p.224
(1906)(Reprinted 1999)). As the king had a monopoly on the legal use of force, the king
wished to punish anyone who used force without his authorization. English common law did
not recognize a separate legal action in tort; they recognized “trespass” for direct injuries. Id.
“The term ‘trespass’ (old French trespasser) primarily means any act which transcends or
passes beyond the bounds of legal right. In this broad sense it is the equivalent of
transgression, the Latin word used by Bracton and other early writers on English law to convey
the same idea. Both ‘trespass’ and ‘transgression’ are therefore terms either of which might
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well have been used in English law as the name of that legal wrong (not being a breach of
contract) which is redressable in an action for civil damages;” Id.

When Arizona became a state, it adopted the common law of England as the “rule of
decisions” in our courts. Fernandez v. Romo, 132 Ariz. 447, 448, 646 P.2d 878, 879
(1982)[citing A.R.S. 1-201].

The history of the common law adopted by the state at the time of the enactment of the
Arizona Constitution is discussed in Boswell v. Phoenix Newspapers, Inc., 152 Ariz. 9, 730
P.2d 186 (1986). Specifically, the court discussed the scope of the constitutional protection of
Article 18, section 6, which states: “The right of action to recover damages for injuries shall
never be abrogated, and the amount recovered shall not be subject to any statutory limitation.”
Arizona Constitution, Article 18, section 6. The court traced this provision back to the
Constitutional Convention of 1891, which included an open court provision, Article 2, section
15 which stated: “All courts shall be open, and every person for an injury done him in his
lands, goods, person, or reputation, shall have remedy by due course of law.” Id. Although
this proposal did not go into effect, a later version was included in the 1910 Constitutional
Convention as follows: “The courts of justice of the state shall be open to every person, and
speedy and certain remedy afforded for every injury to person, property or reputation...” Id. at
12. The court also found that 37 other states have open court or certain remedy provisions, and
that the provision had its roots in the Magna Carta. 1d. at 13.

The issue the court wrestled with was what types of actions and damages the framers
intended to constitutionalize. Did the framers intend to limit the protection of art. 18, section 6
to negligence cases in which bodily injury was sustained or to extend it to all actions
recognized at common law? In reaching its decision that the article was meant to be viewed
expansively, the court quoted Chief Justice Struckmeyer who wrote: “There is no room for
quibbling. The language of Section 6 is simple, explicit and all-inclusive. It cannot be
misunderstood. Without limitation it confers the right to recover damages for injuries as
existing under the common law.” Id. at 14 [citing: Kilpatrick v. Superior Court, 105 Ariz. 413,
419, 466 P.2d 18, 24 (1970)]. The court held that, “we conclude that the framers did not intend
the protection of art. 18, section 6 to extend only to actions for negligent torts involving bodily
injury claims. We hold, therefore, that art. 18, section 6 protects the right to recover damages
for injury to reputation.” Id. at 17. The court went on to explain that, “Although art. 18,
section 6 preserves common law rights, our common law is not frozen as of 1912. The
constitutional protection extends to wrongs recognized at common law, but it is not limited to
those elements and concepts of particular actions which were defined in our pre-statehood case
law. Article 18, section 6 protects the right of the people to seek ‘remedy by due course of law’
for injury to their ‘lands, goods, person, or reputation.” Id. at 18 (citations omitted; emphasis
original). Common law can change based upon the circumstances and conditions of the time;
the State Legislature has the power to regulate the incidents of common-law actions, but it is
prevented from, “closing the courthouse door to those claiming to have suffered a wrong
recognized by the common law.” Id.

The Court concludes that it must apply the common law expansively to include any

action that is not specifically barred by statute that would encompass the alleged acts of the
defendant which resulted in injury to the Plaintiff. Even though there was no separate tort of
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child abuse recognized at common law, the broad definition of trespass as defined in common
law and adopted by this state would encompass an action for child abuse as alleged in the
plaintiff’s pleadings. However, the same cannot be said of endangerment. There is no
historical precedent in the common law for the modern crime of endangerment, and it was not
criminalized by Arizona until 1978. The definition of trespass at common law does not
encompass endangerment. Therefore, as to count VI only, the Court concludes that motion to
amend the complaint should be denied as the amendment would be futile.

The Court grants the motion to amend as to Counts VII and VII1, with the
exceptions noted below. [see: Part Il1., Motion to Strike].

1. PUNITIVE DAMAGES/PROTECTIVE ORDER

A Court can award punitive damages in tort actions to punish the wrongdoer and deter
others from acting similarly. Linthicum v. Nationwide Life Ins.Co., 150 Ariz. 326, 330, 723
P.2d 675, 679 (1986). These damages are available in only the most egregious cases. Id. at
331, 723 P.2d at 680. A trier of fact may award punitive damages only if clear and convincing
evidence exists that the tortfeasor possessed an “evil mind” while engaging in aggravated and
outrageous conduct. Id. Additionally, the conduct at issue must have proximately caused harm
to the plaintiff. Saucedo ex rel. Sinaloa v. Salvation Army, 200 Ariz. 179, 182-83, 24 P.3d
1274, 1277-78 (App. 2001). A defendant acts with an evil mind if he “Should be consciously
aware of the evil of his actions, of the spitefulness of his motives or that his conduct is so
outrageous, oppressive or intolerable in that it creates a substantial risk of tremendous harm to
others...” Linthicum, 150 Ariz. at 330, 723 P. 2d at 679.

To determine whether sufficient evidence exists of an evil mind, a court examines
factors such as the reprehensibility of the conduct, the severity of harm that was actually or
potentially imposed and the defendant’s awareness of it, the duration of the misconduct, and
any concealment of the risk of harm. Thompson v. Better-Bilt Aluminum Prods. Co., 171 Ariz.
550, 556, 832 P. 2d 203, 209 (1992). Mere gross negligence or even reckless disregard of
circumstances does not support an award of punitive damages. Volz v. Coleman Co., Inc., 155
Ariz. 567, 570, 748 P.2d 1191, 1194 (1987).

The applicable jury instruction on punitive damages is Personal Injury Damages 4. The
jury can award punitive damages if it finds by clear and convincing evidence that defendant
acted with an evil mind. The jury is provided with three different standards to choose from
when making a decision as to whether plaintiff has met his burden of proving defendant’s evil
mind. There are three paragraphs of options for the determination of defendant’s state of mind.
The third paragraph is the one relevant to the facts in this case. It states two different state of
mind standards as follows: “[Defendant] acted to serve his own interests, having reason to
know and consciously disregarding a substantial risk that his conduct might significantly injure
the rights of others. [Defendant] consciously pursued a course of conduct knowing that it
created a substantial risk of significant harm to others.” Revised Arizona Jury Instructions
(Civil), 4™ Personal Injury Damages 4, para. 3. The note to the instruction states that the court
should choose whichever option is most appropriate for the case. [Use Note 1.].
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The issue before the Court is whether the facts accepted as true by Court for the
purposes of ruling on the Defendants’ motions to dismiss meet the threshold for sustaining a
claim for punitive damages. [see minute entry order of the Court, November 28, 2011]. During
the discovery process the Plaintiff served on Defendant certain subpoenas seeking financial
information about the Defendant. In this way, the issue of whether the Plaintiff had presented a
prima facie case on the claim for punitive damages came before the Court on Defendant’s
motion for a protective order as to discovery by Plaintiff of the finances of the Defendant. The
Court previously granted a temporary protective order on the discovery on this issue. [Court
minute entry order, September 26, 2011]. The Court must decide whether the Plaintiff has
provided sufficient evidence to sustain a prima facie case for punitive damages. A prima facie
case is one that, “consists of sufficient evidence in the type of case to get plaintiff past a motion
for directed verdict in a jury case or motion to dismiss in a non-jury case; it is the evidence
necessary to require defendant to proceed with his case.” Black’s Law Dictionary, p. 1189-90
(6™ ed. 1990). The Court’s ruling therefore is made for the limited purpose of facilitating
discovery and to determine whether specific requests propounded by the parties are relevant.

The Court must review the facts presented to determine whether a reasonable jury could
find the Defendant possessed the required state of mind for punitive damages, that is, an “evil
mind.”

The Court concludes that the Plaintiff has met his burden of presenting clear and
convincing evidence that a reasonable jury could find that the Defendant possessed an evil
mind when they breached their duty to the Plaintiff.

Based on all of the above, IT IS ORDERED vacating the Court’s earlier order
staying discovery relevant to the issue of punitive damages.

The Court cannot properly decide the merits of a claim on a motion to amend a
complaint. Hernandez v. Maricopa County Superior Court, 108 Ariz. 422, 501 P.2d 6 (1972).
The merits of a claim can be challenged on a motion to dismiss or a motion for summary
judgment. Id.

The Court makes no ruling on the issue of whether Father Hageman was the agent of
the Diocese of Gallup in 1952 when the alleged torts occurred. This issue is more properly
addressed through a motion to dismiss or motion for summary judgment.

I1l.  MOTION TO STRIKE

Part of the Defendant’s response to the motion to amend was a motion to strike (i.e.,
deny the motion to amend) the proposed amended complaint as to paragraphs 57-61 and 86-
107.

The Court grants the motion as to paragraphs 57-61 because the facts do not support the

allegations made in the complaint. The Plaintiff is free to petition the Court at a later time to
add these counts should discovery produce evidence that supports these allegations.
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The Court grants the motion to strike as to paragraphs 85-98 based upon the Court’s
earlier ruling denying the Plaintiff’s motion to amend the complaint to add an allegation
alleging endangerment.

The Court denies the motion to strike as to paragraphs 99-102, 104, and 106-107. The
Court grants the motion to strike paragraph 103 because it alleges a count of endangerment
which was stricken for the reasons set forth supra. The Court grants the motion in part as to
paragraph 105 in that it alleges that Defendant “endangered” Plaintiff; the motion to strike the
remainder of the paragraph is denied. Plaintiff should also change the proposed amendments to
reflect that two of the original Defendants have been dismissed from the case.

IV. OURLADY OF GUADALUPE CHURCH

Defendant Gallup filed a motion to strike Our Lady of Guadalupe Church from the
heading of this case, asserting that the church is not a separate legal entity apart from the
Diocese of Gallup. Plaintiff did not respond. The only motion before the Court is the motion
to amend the complaint. Therefore, the Court makes no ruling on this request. Gallup may file
a separate pleading requesting that the church be stricken as a separate Defendant on the
heading of the case.

V. SPECIAL MASTER

Pursuant to Rule 26, and the Court’s authority to regulate discovery, the Court grants
the Plaintiff’s motion to appoint a special master to resolve any discovery disputes. Each of the
parties shall share equally in the cost for the special master. The parties shall meet and confer
to attempt to stipulate to the person to be appointed special master. If the parties are unable to
agree as to the special master, the parties shall submit the names of two individuals each to the
Court for the Court to determine the special master. Plaintiff shall submit an order to the Court
for the Court to review for the formal appointment. Defendant shall have 10 days to review the
proposed order and object thereto.

Hon. Mark R. Moran

cC: Robert E. Pastor, 2800 N. Central Ave., Suite 840, Phoenix, AZ 85004
Keith Ricker, 4530 E. Shea Blvd, Suite 150, Phoenix, AZ 85028
Robert P. Warburton, 302 8" St., N.W. Suite 200, P.O. Box 528, Albuquerque, NM 87103-0528
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Quarles & Brady LLP
Firm State Bar No. 00443100
One S. Church Ave., Suite 1700
Tucson, Arizona 85701-1621
TELEPHONE 520.770.8700
FACSIMILE 520.623.2418

Susan G. Boswell (004791)
susan.boswell @quarles.com
Lori L. Winkelman (021400)
lori.winkelman@quarles.com

Attorneys for Defendant Roman Catholic
Church of the Diocese of Gallup

IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

ALFRED A. MOYA, asingle man, Adversary No. 2:14-ap-00109

Plaintiff, (formerly Coconino County Superior

Court Case No. CV2010-00713)

VS.
THE ROMAN CATHOLIC CHURCH (Chapter 11 case pending in the United
OF THE DIOCESE OF GALLUP, a States Bankruptcy Court for the District
corporation sole; THE ROMAN CATHOLIC of New Mexico, Case No. 13-13676-t11)
CHURCH OF THE ARCHDIOCESE OF

SANTA FE, acorporation sole; THE ROMAN NOTICE OF REMOVAL

CATHOLIC CHURCH OF THE DIOCESE OF
CORPUS CHRISTI, acorporation sole; OUR
LADY OF GUADALUPE CHURCH & PARISH,
an Arizona corporation; THE ESTATE OF
FATHER CLEMENT A. HAGEMAN,

deceased; JOHN DOE 1-100; JANE DOE 1-100;
and Black & White Corporations 1-100,

Defendants.

NOTICE OF REMOVAL PURSUANT TO 28 U.S.C. 8§ 1452 AND
FEDERAL RULE OF BANKRUPTCY PROCEDURE 9027

PLEASE TAKE NOTICE THAT the Roman Catholic Church of the Diocese of Gallup
(“Debtor”), a New Mexico corporation sole and the debtor and debtor-in-possession in the
Chapter 11 reorganization case (the “Reorganization Case”), currently pending in the United

States Bankruptcy Court for the District of New Mexico (the “Bankruptcy Court”), pursuant to
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1| 28U.S.C. §1452(a), FED. R. BANKR. P. 9027, and LBR 9027-1, hereby removes to this Court the
2 | above-captioned action (the “Pending Action”) now pending in the Superior Court of the State
3 | of Arizona, in and for the County of Coconino (the “State Court”).
4 As grounds for removal of the Pending Action, Debtor states as follows:
5 1 Debtor is adefendant in the Pending Action.
6 2. Debtor is the debtor and debtor-in-possession in the Reorganization Case, which
7 | was commenced by filing a voluntary petition on November 12, 2013 (the “Petition Date”).
8 | Debtor filed the Reorganization Case in order to reorganize its financia affairs pursuant to a plan
9 | of reorganization that will, among other things, fairly, justly and equitably compensate the
10 | victimsof sexual abuse by clergy or others associated with Debtor while allowing Debtor and the
11 || canonical entity, Diocese of Gallup, to continue its ministry and mission, and to attempt to finally
12 | bring healing to victims, parishioners and others affected by the past acts of sexua abuse
13 | committed by clergy and others.
14 3. Prior to the Petition Date, on or about August 12, 2010, Plaintiff filed the
15 | Complaint in the Pending Action, seeking damages based on allegations that Debtor is liable to
16 | the Plaintiff for personal injuries, including claims for emotional distress, because the Plaintiff
17 | wassexually abused by clergy or others associated with Debtor.
18 4, The Pending Action affects matters concerning the administration of Debtor’s
19 | bankruptcy estate; affects the distribution of assets of Debtor’s estate or the adjustment of the
20 || debtor-creditor relationship; and affects the allowance of claims under the Bankruptcy Code.
21
! Pursuant to LBR 9027-1, Debtor has at |east 30 days from the date of this Notice to file with the
22 | clerk, in chronological order, copies of all process, minute entries, and orders filed in the
litigation prior to removal, together with a copy of the docket of the removed action from the
23 | court where the removed litigation was pending. Debtor will file such documents within the
24 required time. However, Debtor intends to immediately move for a transfer of venue from this
Court to the United States Bankruptcy Court for the District of New Mexico (the “Home
25 | Court™), where the Reorganization Case is pending. If the motion to change venue is granted
within 30 days, Debtor will file the necessary documents from the Pending Action with the Home
26 | Court.
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5. Removal of the Pending Action is proper because the Pending Action arises in and
relates to “core proceedings’ over which this Court has jurisdiction under 28 U.S.C. 88 1334(b)
and 157(b)(2) and, to the extent the Pending Action is or is determined to be non-core, the Debtor
consents to entry of afinal judgment by the Bankruptcy Court.

6. The Pending Action was commenced prior to the Petition Date, and this Notice
has been filed within 90 days after entry of the order for relief.

7. Removal is timely because the Removed Action was pending prior to the Petition
Date and this Notice of Removal has been filed within 90 days of the Petition Date.

8. This Notice has been served on all parties to the Pending Action through their
counsel of record.

9. A copy of this Notice has been filed with the Clerk of the Court in the Pending
Action.

DATED this 6th day of February, 2014.

QUARLES & BRADY LLP
One S. Church Ave., Suite 1700
Tucson, Arizona 85701-1621

By /s/ Susan G. Boswell

Susan G. Boswell
Lori L. Winkelman

Attorneys for Defendant Roman Catholic
Church of the Diocese of Gallup
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1 | COPIES of the foregoing sent
viae-mail and first-class mail
2 | this6th day of February, 2014, to:
3 | Keith Ricker
Manning & Kass
4 | Ellrod, Ramirez, Trester, LLP
6909 E. Greenway Pkwy., Suite 200
5 | Scottsdale, AZ 85254
Email: krr@manningllp.com
6 | Attorneysfor Defendants Diocese of Gallup
and Archdiocese of Santa Fe
7
Robert P. Warburton
8 | Stelzner, Winter, Warburton,
Flores, Sanchez & Dawes, P.A.
9 [ 302 8th Street, N.W., Suite 200
P.O. Box 528
10 | Albuquerque, NM 87103
Email: rpw@stelznerlaw.com
11 | Attorneysfor Defendants Diocese of Gallup
and Archdiocese of Santa Fe
12
Robert E. Pastor
13 | Montoya, Jmenez & Pastor, P.A.
3200 N. Central Ave., Suite 2550
14 | Phoenix, AZ 85012
Email: repastor@mjpattroneys.com
15 | Attorneysfor Plaintiff
16 || John Manley
Manley & Stewart
17 || 19100 Von Karman Avenue, Suite 800
Irvine, CA 92612
18 | Email: jmanly@manlystewart.com
Attorneys for Plaintiff
19
Robert A. Budoff
20 | Padish & Wells, PLLC
7373 E. Doubletree Ranch Rd., Suite 255
21 | Scottsdale, AZ 85258
Email: docket@padishwells.com
22 | Discovery Master
23 || /9 Kelly Webster
24
25
26
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1 Quarles & Brady LLP
Firm State Bar No. 00443100

o) One S. Church Ave., Suite 1700
Tucson, Arizona 85701-1621
TELEPHONE 520.770.8700
3 FACSIMILE 520.623.2418
4 || Susan G. Boswell (004791)
susan.boswell@quarles.com
5 | Lori L. Winkelman (021400)
lori.winkelman@quarles.com
6
Attorneys for Defendant Roman Catholic
7 || Church of the Diocese of Gallup
8 IN THE UNITED STATES BANKRUPTCY COURT
9 FOR THE DISTRICT OF ARIZONA
10 | JOHN M.H. DOE, a single man, Adversary No. 2:14-ap-00119
H Plaintiff, (formerly Coconino County Superior
Court Case No. CV2013-00361)
12 VS.
13 | THE ROMAN CATHOLIC CHURCH OF THE (Chapter 11 case pending in the United
DIOCESE OF GALLUP, a corporation sole; States Bankruptcy Court for the District
14 | FATHER RAUL SANCHEZ, a single man; of New Mexico, Case No. 13-13676-t11)
JOHN DOE 1-100; JANE DOE 1-100; and Black
15 | & White Corporations 1-100, NOTICE OF REMOVAL
16 Defendants.
17
NOTICE OF REMOVAL PURSUANT TO 28 U.S.C. § 1452 AND
18 FEDERAL RULE OF BANKRUPTCY PROCEDURE 9027
19 PLEASE TAKE NOTICE THAT the Roman Catholic Church of the Diocese of Gallup

20 || (“Debtor”), a New Mexico corporation sole and the debtor and debtor-in-possession in the
21 | Chapter 11 reorganization case (the “Reorganization Case”), currently pending in the United
22 | States Bankruptcy Court for the District of New Mexico (the “Bankruptcy Court”), pursuant to
23 | 28 U.S.C. § 1452(a), FED. R. BANKR. P. 9027, and LBR 9027-1, hereby removes to this Court the
24
25
26
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above-captioned action (the “Pending Action”) now pending in the Superior Court of the State
of Arizona, in and for the County of Coconino (the “State Court”).1

As grounds for removal of the Pending Action, Debtor states as follows:

1. Debtor is a defendant in the Pending Action.

2. Debtor is the debtor and debtor-in-possession in the Reorganization Case, which
was commenced by filing a voluntary petition on November 12, 2013 (the “Petition Date”).
Debtor filed the Reorganization Case in order to reorganize its financial affairs pursuant to a plan
of reorganization that will, among other things, fairly, justly and equitably compensate the
victims of sexual abuse by clergy or others associated with Debtor while allowing Debtor and the
canonical entity, Diocese of Gallup, to continue its ministry and mission, and to attempt to finally
bring healing to victims, parishioners and others affected by the past acts of sexual abuse
committed by clergy and others.

3. Prior to the Petition Date, on or about May 30, 2013, Plaintiff filed the Complaint
in the Pending Action, seeking damages based on allegations that Debtor is liable to the Plaintiff
for personal injuries, including claims for emotional distress, because the Plaintiff was sexually
abused by clergy or others associated with Debtor.

4. The Pending Action affects matters concerning the administration of Debtor’s
bankruptcy estate; affects the distribution of assets of Debtor’s estate or the adjustment of the

debtor-creditor relationship; and affects the allowance of claims under the Bankruptcy Code.

! Pursuant to LBR 9027-1, Debtor has at least 30 days from the date of this Notice to file with the
clerk, in chronological order, copies of all process, minute entries, and orders filed in the
litigation prior to removal, together with a copy of the docket of the removed action from the
court where the removed litigation was pending. Debtor will file such documents within the
required time. However, Debtor intends to immediately move for a transfer of venue from this
Court to the United States Bankruptcy Court for the District of New Mexico (the “Home
Court”), where the Reorganization Case is pending. If the motion to change venue is granted
within 30 days, Debtor will file the necessary documents from the Pending Action with the Home
Court.
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5. Removal of the Pending Action is proper because the Pending Action arises in and
relates to “core proceedings” over which this Court has jurisdiction under 28 U.S.C. §§ 1334(b)
and 157(b)(2) and, to the extent the Pending Action is or is determined to be non-core, the Debtor
consents to entry of a final judgment by the Bankruptcy Court.

6. The Pending Action was commenced prior to the Petition Date, and this Notice
has been filed within 90 days after entry of the order for relief.

7. Removal is timely because the Removed Action was pending prior to the Petition
Date and this Notice of Removal has been filed within 90 days of the Petition Date.

8. This Notice has been served on all parties to the Pending Action through their
counsel of record.

9. A copy of this Notice has been filed with the Clerk of the Court in the Pending
Action.

DATED this 6th day of February, 2014.

QUARLES & BRADY LLP
One S. Church Ave., Suite 1700
Tucson, Arizona 85701-1621

By /s/ Susan G. Boswell
Susan G. Boswell
Lori L. Winkelman

Attorneys for Defendant Roman Catholic
Church of the Diocese of Gallup
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1 | COPIES of the foregoing sent
via e-mail and first-class mail
2 | this 6th day of February, 2014, to:

3 || Keith Ricker
Manning & Kass

4 | Ellrod, Ramirez, Trester, LLP
6909 E. Greenway Pkwy., Suite 200

5 || Scottsdale, AZ 85254
Email: krr@manningllp.com

6 | Attorney for Defendants

7 | Robert E. Pastor
Montoya, Jimenez & Pastor, P.A.

8 [ 3200 N. Central Avenue, Suite 2550
Phoenix, AZ 85012

9 | Email: repastor@mjpattorneys.com
Attorneys for Plaintiff

10

John Manley

11 | Manley & Stewart

19100 Von Karman Avenue, Suite 800
12 | Irvine, CA 92612

Email: jmanly @manlystewart.com

13 || Attorneys for Plaintiff

14 || /s/ Kelly Webster

15
16
17
18
19
20
21
22
23
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26
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IT IS ORDERED
Date Entered on Docket: June 6, 2014

Gh.

The Honorable David T. Thuma
United States Bankruptcy Judge

UNITED STATESBANKRUPTCY COURT
DISTRICT OF NEW MEXICO

Inre: Chapter 11

ROMAN CATHOLIC CHURCH OF THE Case No. 13-13676-t11
DIOCESE OF GALLUP, aNew Mexico
corporation sole,

Debtor.
ALFRED A. MOYA, asingle man, Adv. No. 14-01034-t
Plaintiff, (formerly Coconino County Superior

Court Case No. CV2010-00713)
VS.

THE ROMAN CATHOLIC CHURCH OF THE
DIOCESE OF GALLUP, acorporation sole; THE
ESTATE OF FATHER CLEMENT A.
HAGEMAN, deceased; OUR LADY OF
GUADALUPE CHURCH & PARISH; JOHN
DOE I-X; JANE DOE I-X; and Black & White
Corporations I-X,

Defendants.

STIPULATED ORDER REGARDING ABEYANCE OF ADVERSARY
PROCEEDING AND RESERVATION OF RIGHTS
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The Roman Catholic Church of the Diocese of Gallup (the “Debtor” or the
“Defendant”), the debtor and debtor-in-possession in the above-captioned bankruptcy case
(“Bankruptcy Case”) and the Defendant in the above-captioned adversary proceeding
(“Adversary Proceeding’), and Alfred A. Moya (“Plaintiff”), each by and through their
undersigned counsel, hereby stipulate to the following:

A. The Plaintiff initiated a lawsuit captioned CV2010-00713 (the “State Court
Proceeding”) in the Superior Court for the State of Arizonain and for the County of Coconino
(the “ State Court™) on or about August 13, 2010.

B. The Debtor filed a petition on November 12, 2013.

C. The Debtor/Defendant filed a Notice of Removal with the Bankruptcy Court
pursuant to 28 U.S.C. § 1452 and Federal Rule of Bankruptcy Procedure 9027, thereby removing
the State Court Proceeding from the State Court to the United States Bankruptcy Court for the

District of Arizona (the “Arizona Bankruptcy Court”).

D. Notice of the Notice of Removal was served on al parties to the State Court
Proceeding.
E. No objections were timely filed.

F. Shortly thereafter, on February 7, 2014 the Debtor/Defendant filed a Motion to
Transfer the Pending Action from the Arizona Bankruptcy Court to this Bankruptcy Court.

G. No objections were timely filed.

H. On March 21, 2014 the Arizona Bankruptcy Court entered its Order Granting
Motion to Transfer Venue, transferring the Adversary Proceeding to this Bankruptcy Court.

NOW, THEREFORE, IT IS HEREBY MUTUALLY AGREED AND

STIPULATED by and between the parties hereto, that:

2
CofindRsi$0160381t Do £68-7Filddl€6/06/09/15Ententel €6/06/09/ 12 14-.G6. Padageos 4f 5



1 The Adversary Proceeding shall be held in abeyance, and any and all deadlines
shall be stayed.

2. To the extent that either Plaintiff or Defendant wishes to reinitiate this Adversary
Proceeding, such party may file a Motion with this Court notifying the Court and the parties that
it no longer wants this Adversary Proceeding held in abeyance, and asking the Court to reinitiate
the Adversary Proceeding.

3. The hearing currently scheduled for June 9, 2014 at 10:00 am. is hereby vacated.

XXX END OF ORDER XXX

3
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Submitted, Stipulated and Agreed by:

/s Lori L. Winkelman

Susan G. Boswell (AZ Bar No. 004791)
Lori L. Winkelman (AZ Bar No. 021400)
Elizabeth S. Fella (AZ Bar No. 025236)
Admitted Pro Hac Vice

QUARLES & BRADY LLP

One S. Church Ave., Suite 1700
Tucson, Arizona 85701

(520) 770-8700/Fax: (520) 623-2418
susan.boswell @guarles.com
lori.winkelman@aquarles.com
elizabeth.fella@quarles.com

-and-

Thomas D. Walker

WALKER & ASSOCIATES, P.C.

500 Marquette N.W., Suite 650
Albuquerque, New Mexico 87102

(505) 766-9272/Fax: (505) 722-9287
twalker@walkerlawpc.com

Counsel for the Debtor and Defendant
-AND-

/sl _Raobert E. Pastor

Robert E. Pastor (AZ Bar No. 021963)
Montoya, Jimenez & Pastor, P.A.
3200 N. Central Ave., Suite 2550
Phoenix, Arizona 85012

(602) 279-8969/Fax: (602) 256-6667
repastor@mj pattorneys.com

Counsdl for the Plaintiff

4
CofindRsi$90160381t Doc £68- 7Filddl€6/06/09/15Ententel €6/06/09/ 12 14-.G6. Padadeod 4f 5



EXHIBIT HY

Case 13-13676-t11 Doc 458-8 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 1 of 5



IT IS ORDERED
Date Entered on Docket: June 6, 2014

Gh.

The Honorable David T. Thuma
United States Bankruptcy Judge

UNITED STATESBANKRUPTCY COURT
DISTRICT OF NEW MEXICO

Inre: Chapter 11

ROMAN CATHOLIC CHURCH OF THE Case No. 13-13676-t11
DIOCESE OF GALLUP, aNew Mexico
corporation sole,

Debtor.
JOHN M.H. DOE, asingle man, Adv. No. 14-01033-t
Plaintiff, (formerly Coconino County Superior

Court Case No. CV2013-00361)
VS.

THE ROMAN CATHOLIC CHURCH OF THE
DIOCESE OF GALLUP, acorporation sole;
FATHER RAUL SANCHEZ, asingle man; JOHN
DOE 1-100; JANE DOE 1-100; and Black &
White Corporations 1-100,

Defendants.

STIPULATED ORDER REGARDING ABEYANCE OF ADVERSARY
PROCEEDING AND RESERVATION OF RIGHTS

The Roman Catholic Church of the Diocese of Gallup (the “Debtor” or the

“Defendant”), the debtor and debtor-in-possession in the above-captioned bankruptcy case
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(“Bankruptcy Case’) and the Defendant in the above-captioned adversary proceeding
(“Adversary Proceeding”), and John M.H. Doe (“Plaintiff”), each by and through their
undersigned counsel, hereby stipulate to the following:

A. The Plaintiff initiated a lawsuit captioned CV2013-00361 (the “State Court
Proceeding”) in the Superior Court for the State of Arizonain and for the County of Coconino
(the “ State Court™) on or about May 30, 2013.

B. The Debtor filed a petition on November 12, 2013.

C. The Debtor/Defendant filed a Notice of Removal with the Bankruptcy Court
pursuant to 28 U.S.C. § 1452 and Federal Rule of Bankruptcy Procedure 9027, thereby removing
the State Court Proceeding from the State Court to the United States Bankruptcy Court for the

District of Arizona (the “Arizona Bankruptcy Court”).

D. Notice of the Notice of Removal was served on all parties to the State Court
Proceeding.
E. No objections were timely filed.

F. Shortly thereafter, on February 7, 2014 the Debtor/Defendant filed a Motion to
Transfer the Pending Action from the Arizona Bankruptcy Court to this Bankruptcy Court.

G. No objections were timely filed.

H. On March 21, 2014 the Arizona Bankruptcy Court entered its Order Granting
Motion to Transfer Venue, transferring the Adversary Proceeding to this Bankruptcy Court.

NOW, THEREFORE, IT IS HEREBY MUTUALLY AGREED AND
STIPULATED by and between the parties hereto, that:

1 The Adversary Proceeding shall be held in abeyance, and any and all deadlines

shall be stayed.

2
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2. To the extent that either Plaintiff or Defendant wishes to reinitiate this Adversary
Proceeding, such party may file a Motion with this Court notifying the Court and the parties that
it no longer wants this Adversary Proceeding held in abeyance, and asking the Court to reinitiate
the Adversary Proceeding.

3. The hearing currently scheduled for June 9, 2014 at 10:00 am. is hereby vacated.

XXX END OF ORDER XXX
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Submitted, Stipulated and Agreed by:

/s Lori L. Winkelman

Susan G. Boswell (AZ Bar No. 004791)
Lori L. Winkelman (AZ Bar No. 021400)
Elizabeth S. Fella (AZ Bar No. 025236)
Admitted Pro Hac Vice

QUARLES & BRADY LLP

One S. Church Ave., Suite 1700
Tucson, Arizona 85701

(520) 770-8700/Fax: (520) 623-2418
susan.boswell @guarles.com
lori.winkelman@aquarles.com
elizabeth.fella@quarles.com

-and-

Thomas D. Walker

WALKER & ASSOCIATES, P.C.

500 Marquette N.W., Suite 650
Albuquerque, New Mexico 87102

(505) 766-9272/Fax: (505) 722-9287
twalker@walkerlawpc.com

Counsel for the Debtor and Defendant
-AND-

/sl _Raobert E. Pastor

Robert E. Pastor (AZ Bar No. 021963)
Montoya, Jimenez & Pastor, P.A.
3200 N. Central Ave., Suite 2550
Phoenix, Arizona 85012

(602) 279-8969/Fax: (602) 256-6667
repastor@mj pattorneys.com

Counsdl for the Plaintiff
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U.S.

$30 Million Is Awarded Over Abuse by Priest

By LAURIE GOODSTEIN DEC. 1, 2010

A jury in Delaware on Wednesday awarded $30 million in compensatory damages
to a man who said he was sexually abused more than 100 times by a Roman
Catholic priest — the largest such award granted to a single victim in a clergy abuse

case, victims’ advocates said.

In an unusual outcome, the jury decided that the parish where the abuse
occurred, St. Elizabeth in Wilmington, must pay $3 million of the damages, while
the perpetrator is liable for the rest. Parishes have previously been held liable in
only one or two cases involving abuse by Catholic priests, according to records kept
by an advocacy group for victims known as bishopaccountability.org.

It is usually the diocese or the religious order, not the parish, that is held
responsible for damages. But the Diocese of Wilmington, which covers all of
Delaware, declared bankruptcy last year just as the lawsuit was going to trial, so
this lawsuit as well as more than 100 pending lawsuits against the diocese was

frozen.

The jury is set to hear evidence on punitive damages on Monday. Thomas S.
Neuberger and Stephen J. Neuberger, father-son lawyers for the plaintiffs, say they
have saved the most damning evidence for this phase, and that the award to the
plaintiff could grow substantially beyond the compensatory damages.
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“window” laws in recent years that temporarily lifted the statutes of limitations,
allowing old cases like this one to be filed. Catholic dioceses in several other states,
including New York, have successfully lobbied against such laws.

The plaintiff, John M. Vai, is one of seven people who have filed lawsuits
alleging abuse by Francis DeLuca, a former priest whose defrocking was
announced by the diocese in 2008.

St. Elizabeth parish is a large church with an elementary school, a high school,
and three resident priests. The Rev. Norman Carroll, the parish pastor, said he
could not talk about the case because it was continuing. Mr. Vai, the plaintiff,
testified that the parish was negligent in his abuse. He said that when he was a
small boy being hauled up the stairs to his abuser’s bedroom in the rectory, he was
spotted by another parish priest, who is now a diocesan official. The official, Msgr.
Thomas Cini, testified that he was unaware of the abuse.

Another witness testified that other priests in the parish were aware of Mr.
DeLuca’s behavior.

The Rev. Thomas Doyle, a Catholic priest who was an expert witness for the
plaintiff in this case and many others, said, “This was egregious because of the level
of direct knowledge imputed to priests who lived there at the time.”

The bishop of Wilmington, W. Francis Malooly, apologized in a statement to
Mr. Vai and other victims. But he said that the bishop of the diocese, not the
parishes, should be held responsible for the actions of priests.

“It is unfortunate that the parish community of St. Elizabeth’s is being made to
pay for the criminal and sinful acts of someone who was assigned by the diocesan
bishop at the time to be one of their priests,” he said.

But Thomas Neuberger said that the diocese had so far promised in
bankruptcy proceedings only $2 million toward settlements with victims.

A version of this article appears in print on December 2, 2010, on page A19 of the New York edition with the
headline: $30 Million Is Awarded Over Abuse By Priest.
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Administrative Claims in the ordinary course post-petition. However, upon establishment of the
Administrative Claim Bar Date, it is possible that additional Administrative Claims may be filed.

In sum, filed Claims as of the date hereof (exclusive of Professional Claims), are as
follows:

16 $14,462,689 0 $0 1,118 | $97.489,436 73 $191,160,883

A number of these claims, particularly. pension claims, are duplicative and assert as liquidated
amounts what are in fact contingent, unliquidated claims that would need to be estimated for
allowance purposes. In addition, the Debtor believes that all, or substantially all, of the Claims
filed as secured or priority status are in fact general unsecured Claims. The foregoing table is by
way of summary only. The Debtor’s estimates as to the ultimate Allowed amount and priority of
filed Claims are set forth above and in the hypothetical liquidation analysis attached hereto as

7. Litigation

During the Chapter 11 Case, the Debtor has been involved in three adversary
proceedings and several contested matters.

a. Extension of Automatic Stay to Non-Debtor Parish Corporations

On October 19, 2009, the Debtor commenced adversary proceeding no. 09-52275
(the “TRO Adversary Proceeding™) against certain CVA plaintiffs (the “TRO Defendants™) by
filing a complaint [Adv. Docket No. 1] pursuant to which the Debtor sought certain declaratory
and injunctive relief against the Defendants. On the same day, the Debtor also filed in the TRO
Adversary Proceeding a motion for a temporary restraining order [Adv. Docket No. 3] (the
“TRO_Motion™). Pursuant to the TRO Motion, the Debtor sought to obtain a temporary
restraining order against the TRO Defendants to enjoin the prosecution of their respective
personal injury actions against certain Parish Corporations.

On November 2, 2009, the Bankruptcy Court commenced an evidentiary hearing
on the TRO Motion and related papers. The hearing was continued to November 6, 2009. Prior
to November 6, 2009, the Creditors Committee, the Debtor, and the TRO Defendants, through
their respective counsel, engaged in settlement negotiations over the relief sought in the TRO
Motion and matters related thereto in the Chapter 11 Case and the pending state court litigation
between the TRO Defendants and certain non-debtor parties to such litigation. At the start of the
hearing on November 6, 2009, counsel for the Debtor, the TRO Defendants, the Creditors
Committee, and State Court Counsel’' (i) advised the Bankruptcy Court that a proposed

! «State Court Counsel” consists of Manly & Stewart, the Law Office of Bart Dalton and counsel for the TRO
Defendants, i.e., The Neuberger Firm, P.A. and Jacobs & Crumplar, P.A.

38 ‘
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settlement. (the “Settlement”) had been reached among the Debtor, the Creditors Committee, the
Defendants, State Court Counsel, and the Parish Corporations, (if) set forth the material terms of
the Settlement on the record, and (iii) advised the Bankruptcy Court that the parties would be
submitting a written stipulation and proposed form of order memorializing the Settlement by
way of certification of counsel. The Bankruptcy Court “So Ordered” the record to immediately
offectuate the Settlement subject to receiving the proposed form of order. » :

On December 7, 2009, as directed by the Bankruptcy Court, the Debtor submitted
a fully executed stipulation [Adv. Docket No. 27] (the “Stipulation”) which provided, among
other things, that the Debtor could file, and the Creditors Committee and State Court Counsel
would not oppose, a motion to extend the automatic stay to the Parish Co-Defendant Cases. On
November 13, 2009, in accordance with the terms of the Settlement and the Stipulation, the
Debtor filed a motion [Docket No. 116] to extend the automatic stay to all pending actions
arising under the CVA in which the Debtor and a Parish Corporation are co-defendants
(collectively, the “Parish Co-Defendant_Cases”) until sixty (60) days after the deadline for
creditors to file prepetition claims in the Bankruptcy Case. On February 4, 2010, the Court
entered an order [Docket No. 321] (the “Parish Stay Order”) extending the automatic stay to the
Parish Co-Defendant Cases until sixty (60) days after the deadline for creditors to file prepetition
claims in the Bankruptcy Case — the “Bar Date” — which was subsequently fixed as April 15,
2010. Thus, in accordance with the Parish Stay Order, the consensual extension of the automatic
stay with respect to the Parish Co-Defendant Cases was originally set to expire on June 14, 2010.

On April 19, 2010, the Bankruptcy Court ordered the Debtor, Creditors
Committee and other interested parties (the “Mediation Parties™) to meet and confer with respect
to appointing a mediator and establishing mediation procedures. The Mediation Parties conferred
on April 28, 2010 but were unable to reach a consensus on an appropriate mediator and how to
proceed with mediation of the Bankruptcy Case (the “Mediation”). On June 1, 2010, the
Bankruptcy Court entered an order [Docket No. 514] which, among other things: (i) appointed
the Honorable Kevin Gross and former Judge Thomas Rutter as the co-mediators of the
Mediation; and (i) renewed the existing extension of the stay applicable to the Parish Co-
Defendant Cases through and including July 30, 2010.

At the direction of the Mediators, the Mediation Parties participated in mediation
sessions on June 25-27 and July 2-3, 2010, with the goal of negotiating a consensual chapter 11
plan. While these initial mediation sessions did not result in a negotiated plan, progress was
made on several fronts, and the Mediators reconvened the Mediation on August 31, 2010 and
September 1, 2010. On July 28, 2010, in the hope that the August 31 and September 1, 2010
sessions would result in a consensual resolution of the pending abuse cases, the Debtor filed a
motion [Docket No. 604] (the “Renewed Stay Extension Motion”) for an order renewing the
existing extension of the automatic stay to the Parish Corporations to stay the Parish Co-
Defendant Cases and the Non-Debtor Insurance Case (as such term is defined therein) in their
entirety until ninety (90) days after the conclusion of the Mediation.

On August 12, 2010, the Bankruptcy Court commenced an evidentiary hearing on
the Renewed Stay Extension Motion. At the conclusion of the hearing, the Bankruptcy Court
granted in part and denied in part the Renewed Stay Extension Motion. As set forth on the
record, the Bankruptcy Court ordered that the stay previously imposed was further extended with
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respect to most of the Parish Co-Defendant Cases through and including September 3, 2010. The -
Bankruptcy Coutt also held, among other things, that the stay no longer applied to certain Parish
Co-Defendants Cases, which had already been scheduled for trial. Thereafter, on September 3,
2010, the Bankruptcy Court held a hearing at which time it, among other things, renewed the
existing extension of the automatic stay to the Parish Co-Defendant Cases through and including
September 24, 2010 [Docket No. 731].

On September 22, 2010, the Debtor filed its initial chapter 11 plan and a motion
[Docket No. 766] for an order (i) renewing the existing extension of the automatic stay to the
Parish Corporations and (ii) imposing a stay of litigation against certain Parish Corporations in
cases in which the Debtor was not named a defendant, but was expected to be named a third-
party defendant by the Parish Corporation (the “Parish-Only Cases™). On September 24, 2010,
ihe Bankruptcy Court held a hearing at which time it, among other things renewed the existing
extension of the automatic stay to the Parish Co-Defendant Cases through and including the
earlier of (i) the conclusion of the Confirmation Hearing and (ii) December 31, 2010 [Docket
No. 778].

In early December 2010, Creditors Committee member John Vai, whose abuse
litigation against St. Elizabeth Roman Catholic Church had been permitted to go forward by the
Bankruptcy Court, obtained a verdict of $3,000,001 against St. Elizabeth ($3 million
compensatory damages, $1 punitive damages). Vai has requested that the Superior Court impose
pre-judgment interest from January 1, 1967, on the $3 million compensatory damages award,
which request is opposed by St. Elizabeth and is currently under advisement by the Superior
Court. To the extent that Vai’s verdict stands and is collectible, a portion presumably will be
satisfied by insurance proceeds which would otherwise be available for contribution to the Plan
Trust, as the Debtor was a co-insured with St. Elizabeth.

In early January 2011, survivor-claimant Joseph Curry, whose abuse litigation
against St. Dennis Roman Catholic Church had been permitted to go forward by the Bankruptey
Court, reached a settlement with St. Dennis that would have required payment of approximately
$1.7 from insurance policies under which the Debtor was a co-insured. St. Dennis sought relief
from the automatic stay to access the insurance proceeds [Docket Nos. 1002 & 1031], which was
opposed by the Creditors Committee [Docket No. 1018). The Bankruptcy Court held a hearing
on January 3 and 4, 2011, to consider the stay relief request. At this hearing, the Bankruptcy
Court clarified that its prior ruling permitting certain lawsuits to go forward against non-debtor
Parish Corporations did not authorize the satisfaction of survivor claims using property of the
Debtor’s bankruptcy estate outside a chapter 11 plan. St. Dennis’s request for stay relief was
denied without prejudice [Docket No. 1044].

On December 30, 2010, the Debtor filed a motion to renew the existing extension
of the automatic stay to the Parish Co-Defendant Cases through and including the earlier of
(i) the conclusion of the Confirmation Hearing and (ii) June 30, 2011 [Docket No. 1029]. This
motion was granted without objection on January 21, 2011 [Docket No. 1077].

40 :
YCST01:10788119.4 068902.1001

Case 13-13676-t11 Doc 458-10 Filed 10/09/15 Entered 10/09/15 17:07:55 Page 4 of 6



b. The Pooled Investmént Account

(1)  The PIA Motion

On November 11, 2009, the Debtor filed its Motion for (I) Interim and Final
Orders (A) Authorizing the Debtor to Use its Pooled Investment Account and Process
withdrawal Requests from Non-Debtor Pooled Investors in the Ordinary Course, (B) Waiving
Section 345 Deposit Guidelines, (C) Scheduling a Final Hearing, and (D) Granting Related
Relief and (1) a Final Order Authorizing the Debtor to Take All Actions Necessary or
Appropriate to 1) ransfer Possession of Pooled Investment Funds to One or More Non-Debior
Fiduciaries [Docket No. 96] (the “PIA_ Motion”). In the PIA. Motion, the Debtor sought
(i) interim and final waiver of the deposit guidelines of § 345 of the Bankruptey Code,
(if) interim authority to honor limited requests for withdrawals of Pooled Investment Funds by -
- Non-Debtor Pooled Investors in the ordinary course pursuant to §§ 363 and 105 of the
Bankruptcy Code, and (iii) final authority pursuant to §§ 541(b)(1) and (d) to process all
withdrawal requests and, ultimately, to transition non-debtor Pooled Investment Funds to one or
more non-debtor fiduciaries. The basis for the relief requested in the PIA Motion was twofold:
first, that the honor of withdrawal requests by Non-Debtor Pooled Investors was within the
ordinary course for the Debtor, and thus was permissible under § 363(c) of the Bankruptcy Code;
second, that the Non-Debtor Pooled Investors’ interests in the PIA were not property of the
Debtor’s Estate because the Debtor held such interests as trustee for the benefit of the Non-
Debtor Pooled Investors. The PIA Motion was joined by certain of the Non-Debtor Pooled
Investors [Docket No. 115], who briefly explained their need for access to their Pooled
Investment Funds to sustain their operations in the near term.

The Creditors Committee objected to the PIA Motion [Docket No. 127], and on
November 11, 2009, the Bankruptcy Court held a telephonic hearing to discuss matters related to
the PIA Motion. To resolve the ultimate “property of the estate” issue, the Court suggested the
Committee commence an adversary proceeding seeking a declaratory judgment. In the
meantime, on November 20, 2009, the Bankruptcy Court entered a consensual order granting, in
part, the relief requested in the PIA Motion on an interim basis [Docket No. 141], and
authorizing distribution of $530,000 in the aggregate of Pooled Investment Funds to certain Non-
Debtor Pooled Investors. Since that time, the Court has entered eighteen further orders granting,
in part, the relief requested in the PIA Motion on an interim basis [Docket Nos. 285, 347, 362,
387, 394, 423, 455, 526, 562, 568, 753, 810, 846, 897, 1022, 1104, 1148, and 1209], and
authorizing distribution of an additional $3,974,738 in the aggregate of Pooled Investment Funds
to certain Non-Debtor Pooled Investors.

@) The PIA Adversary

On December 18, 2009, the Creditors Committee commenced an adversary
proceeding against the Debtor and certain Non-Debtor Pooled Investors (Adv. Proc. No. 09-
52866) (the “PIA Adversary”) seeking (i) declaratory relief with respect to ownership of the
Pooled Investment Funds and (ii) substantive consolidation of the non-debtor defendants with the
Debtor. The Court bifurcated the PIA Adversary into two phases, the first (“Phase ["") addressing
solely the Second and Fourth Claims for Relief in the complaint, concerning, respectively, (i) the
existence of a trust relationship between the Debtor and defendant Non-Debtor Pooled Investors
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and (i) the ability to identify and trace the investments of the defendant Non-Debtor Pooled
[nvestors in the PIA. The Court held a trial on Phase I of the PIA Adversary on June 2-8, 2010,
and issued a written opinion on June 28, 2010 (the “Phase I Opinion”), confirming that a trust
relationship existed between the Debtor and the Non-Debtor Defendants, but finding that, with
the exception of St. Ann’s Roman Catholic Church, the Non-Debtor Pooled Investors®
investments were not identifiable or traceable under federal law. Accordingly, with the exception.
of St. Ann’s fractional interest in the PIA, the entire PIA constituted property of the Debtor’s
pankruptcy estate, subject to the right of any non-defendant, Non-Debtor Pooled Investors to
_come forward and prove their trust funds are identifiable and traceable.” The Bankruptcy Court
went on to find that the Non-Debtor Defendants had claims against the Debtor for their lost

investments (the “PIA Investment Claims”).

~ The defendant Non-Debtor Pooled Investors, joined by the Debtor, moved for
reconsideration of the Phase I Opinion, which was denied by opinion and order dated July 21,
2010. The defendant Non-Debtor Pooled Investors and the Debtor (collectively, the
«Appellants”) timely filed Notices of Appeal from the Phase I Opinion, the opinion on
reconsideration, and the related orders and judgment on August 2, 2010.

On August 19, 2010, over the objection of the Creditors Commnittee, the
Bankruptcy Court certified the appeals directly to the Third Circuit Court of Appeals pursuant to
28 U.S.C. § 158(d)(2)(A)(ii) and (iii) and Bankruptcy Rule 8001(f). The Appellants timely filed
petitions with the Third Circuit for permission to seek direct appeal, which petitions were
granted by the Third Circuit. Briefing of the appeals is currently underway, but has been stayed
pending confirmation of the Plan.

On September 22, 2010, the defendant Non-Debtor Pooled Investors filed a
motion for judgment on the pleadings with respect to the second phase of the PIA Adversary.
The debtor joined in this motion and also moved for judgment on the pleadings. Following an
initial round of briefing and oral argument, and supplemental briefing, the Bankruptcy Court has
taken the matter under advisement.

c. The Lay Pension Litigation

On January 4, 2011, the Lay Employees Committee commenced an adversary
proceeding against the Debtor (Adv. Proc. No. 11-50022) (the “Lay Pension Litigation™) seeking
declarations that the Lay Pension Fund is held in trust for the benefit of lay pensioners and is not
property of the Debtor’s bankruptcy estate, and that the Debtor breached duties to lay pensioners
in its management of the Lay Pension Plan.

Given that the Plan, if confirmed as a Settlement Plan, would provide for
distribution of the Lay Pension Fund to the Lay Pension Plan Trust for the benefit of lay
pensioners, the Lay Employees Committee has agreed to extend the deadline for responding to
the Lay Employees Committee’s complaint to a date to be determined. The Creditors Committee

2 If the Plan is confirmed as a CDOW-Only Plan, the Debtor expects that certain Non-Debtor Pooled Investors
would come forward to establish that their funds are identifiable by the same reasoning applied by the Bankruptcy
Court to St. Ann’s. '
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Table C-5.

U.S. District Courts—Median Time Intervals From Filing to Disposition of Civil Cases
Terminated, by District and Method of Disposition,

During the 12-Month Period Ending December 31, 2014

Total Cases No Court Action Court Action
Before Pretrial During or After Pretrial Trial
Median Median Median Median Median
Number Time Interval Number |Time Interval Number Time Interval Number Time Interval Number Time Interval

Circuit and District of Cases in Months of Cases in Months of Cases in Months of Cases in Months of Cases in Months

TOTAL 198,998 8.5 41,328 5.1 128,688 8.5 26,410 12.8 2,572 25.3
DC 1,792 7.6 824 5.4 933 8.9 1" 34.6 24 53.6

1ST 6,246 124 1,324 5.1 3,436 13.8 1,404 14.5 82 25.4
ME 456 8.0 138 5.7 297 8.7 11 18.8 10 25.5
MA 2,559 9.2 636 3.0 768 7.9 1,109 14.3 46 25.3
NH 481 8.4 85 3.7 235 7.3 154 14.2 7 -
RI 1,867 23.3 304 16.1 1,520 26.8 38 15.0 5 -
PR 883 13.4 161 6.6 616 141 92 19.2 14 29.8

2ND 20,261 9.3 3,285 4.6 11,986 9.2 4,710 12.4 280 33.6
CT 1,726 9.8 552 5.2 672 9.4 463 18.4 39 39.4
NY,N 1,263 10.8 208 3.2 678 121 355 14.2 22 33.8
NY,E 6,163 8.8 1,409 5.6 3,256 8.4 1,409 11.7 89 35.0
NY,S 9,468 9.0 883 3.6 6,055 8.4 2,413 1.7 117 29.1
NY,W 1,415 11.1 219 4.0 1,120 12.4 66 17.2 10 42.4
VT 226 104 14 4.2 205 10.6 4 - 3 -

3RD 21,787 6.8 2,574 4.1 14,557 5.4 4,417 13.5 239 28.1
DE 1,879 10.9 538 6.9 1,104 11.9 196 15.2 41 34.2
NJ 6,962 7.6 454 3.7 3,665 4.6 2,792 16.3 51 36.4
PAE 9,057 4.7 791 3.3 6,885 3.7 1,285 9.2 96 19.2
PAM 1,744 10.0 377 5.8 1,271 10.9 72 17.0 24 27.7
PAW 1,923 7.2 278 3.0 1,616 8.0 14 22.6 15 28.0
\Y| 222 13.5 136 13.1 16 1.4 58 12.7 12 38.2

4TH 14,287 6.9 2,326 6.4 10,561 6.2 1,261 10.4 139 18.6
MD 3,047 7.4 510 7.3 1,884 5.5 626 12.5 27 19.1
NC,E 1,091 9.5 371 8.7 707 101 5 - 8 -
NC,M 733 12.7 426 9.0 270 18.8 33 21.6 4 -
NC,W 895 8.8 197 6.7 620 8.7 65 15.1 13 25.1
SC 2,362 9.5 202 2.8 2,095 10.3 41 9.8 24 27.8
VA,E 2,083 5.5 396 4.3 1,227 4.4 419 7.6 41 11.9
VA,W 630 9.9 146 5.8 429 11.2 45 10.3 10 17.9
WV,N 492 10.9 60 8.3 421 11.0 6 - 5 -
WV,S 2,954 0.7 18 2.4 2,908 0.7 21 17.2 7 -
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Table C-5. (December 31, 2014)

Total Cases No Court Action Court Action
Before Pretrial During or After Pretrial Trial
Median Median Median Median Median
Number Time Interval Number |Time Interval Number Time Interval Number Time Interval Number Time Interval

Circuit and District of Cases in Months of Cases in Months of Cases in Months of Cases in Months of Cases in Months

5TH 19,081 8.3 5,244 5.8 11,389 8.3 2,124 12.2 324 23.0
LAE 2,351 9.7 90 2.8 1,206 71 1,002 12.6 53 17.8
LAM 632 12.7 59 8.6 505 11.5 48 23.9 20 33.1
LAW 1,043 12.2 344 7.9 598 12.9 85 221 16 30.2
MS,N 552 9.8 144 7.5 248 10.0 144 12.1 16 22.2
MS,S 1,278 11.1 705 10.2 507 11.6 37 19.2 29 22.6
TX,N 3,294 6.9 647 5.2 2,601 7.4 4 - 42 25.9
TX,E 3,126 8.3 961 5.8 2,105 9.5 22 21.0 38 25.9
TX,S 4,518 6.9 1,626 4.4 2,129 7.9 682 8.7 81 22.2
T™X,W 2,287 6.7 668 6.0 1,490 6.3 100 15.9 29 22.9

6TH 16,600 10.4 5,332 6.7 7,630 11.0 3,432 12.5 206 27.0
KY,E 1,059 9.1 120 6.1 920 9.3 14 18.4 5 -
KY,W 1,033 8.7 183 4.8 807 9.0 33 16.5 10 23.1
MILE 3,913 8.8 932 3.5 1,297 6.2 1,641 13.3 43 25.9
MI,W 970 8.3 153 3.2 615 8.4 195 121 7 -
OH,N 3,846 12.8 1,581 11.9 1,415 17.7 824 9.7 26 19.2
OH,S 2,262 9.4 1,061 5.7 545 114 628 12.4 28 15.4
TN,E 1,276 12.8 476 10.2 679 13.0 79 18.5 42 55.5
TN,M 1,338 13.5 219 121 1,090 13.5 2 - 27 25.7
TN,W 903 10.9 607 10.5 262 10.2 16 23.2 18 31.0

7TH 21,451 13.5 3,985 4.9 15,225 17.9 2,059 121 182 27.6
IL,N 7,962 7.0 2,206 4.6 5,184 7.6 473 104 99 33.7
IL,C 683 10.5 303 7.8 368 12.5 4 - 8 -
IL,S 7,271 40.5 544 15.9 6,711 41.3 7 - 9 -
IN,N 1,749 9.8 269 3.3 963 8.7 497 16.1 20 26.1
IN,S 1,966 9.1 256 4.3 869 6.4 821 11.4 20 271
WILE 1,113 6.0 230 3.0 847 71 24 11.6 12 27.3
WI,W 707 8.1 177 3.2 283 71 233 11.0 14 18.5

8TH 11,096 10.7 3,792 6.0 6,068 12.2 1,057 13.4 179 24.8
AR,E 1,305 13.1 361 25.5 908 12.2 6 - 30 18.4
ARW 895 12.6 164 13.1 712 12.4 2 - 17 21.0
AN 415 8.2 81 71 327 8.2 2 - 5 -
I1A,S 461 9.9 88 4.3 204 8.1 161 14.8 8 -
MN 3,267 10.0 1,018 21 1,464 20.6 753 12.8 32 23.7
MO,E 1,904 8.6 833 6.0 1,039 10.1 0 - 32 24.3
MO,W 1,918 10.2 1,123 8.1 671 12.6 110 13.3 14 35.3
NE 476 9.7 52 3.8 386 9.7 15 20.9 23 29.7
ND 245 11.8 6 - 231 1.7 3 - 5 -
SD 210 14.9 66 8.1 126 15.6 5 - 13 30.0
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Table C-5. (December 31, 2014—Continued)

Total Cases No Court Action Court Action
Before Pretrial During or After Pretrial Trial
Median Median Median Median Median
Number Time Interval Number |Time Interval Number Time Interval Number Time Interval Number Time Interval

Circuit and District of Cases in Months of Cases in Months of Cases in Months of Cases in Months of Cases in Months

9TH 32,917 7.3 8,385 4.4 20,850 7.4 3,177 13.5 505 23.5
AK 242 8.1 51 7.7 185 8.1 1 - 5 -
AZ 2,312 7.8 147 2.6 1,629 6.2 502 14.0 34 27.5
CAN 4,555 7.9 890 4.3 2,244 6.6 1,353 13.1 68 31.0
CAE 2,696 7.9 935 5.1 1,663 9.3 68 16.8 30 33.9
CAC 11,800 5.5 3,911 4.4 7,523 5.8 192 14.2 174 19.3
CA,S 2,171 6.7 339 3.0 1,105 5.3 699 13.0 28 33.6
HI 648 71 341 4.6 263 8.4 32 20.7 12 18.0
ID 336 12.0 17 2.4 239 11.1 70 15.7 10 23.4
MT 412 9.9 126 59 140 8.1 131 13.6 15 24.5
NV 2,154 9.4 202 4.4 1,835 10.2 99 8.1 18 32.2
OR 1,991 11.1 541 7.7 1,393 12.0 9 - 48 20.8
WA,E 736 11.0 239 6.1 476 12.4 7 - 14 32.3
WA,W 2,820 7.4 622 25 2,141 8.1 10 16.7 47 18.8
GUAM 24 241 9 - 10 23.5 4 - 1 -
NMI 20 13.2 15 10.6 4 - 0 - 1 -

10TH 8,491 9.0 1,899 41 5,284 9.6 1,163 13.1 145 26.1
co 2,742 6.3 854 4.1 1,778 7.5 61 18.3 49 29.9
KS 1,221 9.5 323 5.5 785 9.9 87 20.2 26 23.5
NM 1,025 10.9 64 1.9 448 8.8 497 13.0 16 27.4
OK,N 623 10.0 69 3.2 540 10.8 11 18.2 3 -
OK,E 428 12.9 26 2.5 394 13.8 3 - 5 -
OK,W 1,077 8.2 282 4.0 432 8.1 343 10.2 20 16.0
uT 1,149 11.3 215 5.3 852 12.4 66 23.3 16 35.4
wYy 226 114 66 4.1 55 11.3 95 13.0 10 22.9

11TH 24,989 71 2,358 4.5 20,769 6.9 1,595 12.8 267 21.4
AL,N 3,182 17.6 44 1.7 3,091 17.6 25 25.5 22 22.9
AL,M 662 9.9 70 4.9 555 9.9 27 18.5 10 225
AL,S 454 8.1 80 3.9 358 8.2 12 16.6 4 -
FL,N 1,118 7.4 40 4.0 1,043 7.3 15 11.6 20 14.3
FL,M 6,631 7.6 574 6.9 5,835 7.4 142 15.4 80 235
FL,S 7,424 4.7 851 3.9 6,410 4.8 84 9.0 79 14.9
GAN 3,996 6.6 322 2.6 2,363 4.4 1,276 12.2 35 30.2
GAM 932 12.4 200 8.7 712 12.5 7 - 13 28.3
GAS 590 9.6 177 8.7 402 9.9 7 - 4 -

NOTE: Median time intervals are not computed when fewer than 10 cases reported. This table excludes land condemnations, prisoner petitions, deportation reviews, recovery of overpayments, and
enforcement of judgments. Includes cases filed in previous years as consolidated cases that thereafter were severed into individual cases. For fiscal years prior to 2001, this table included data on

recovery of overpayments and enforcement of judgments.
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